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January  11,1956. 

SUBJECT i  The  Use  by  the  county  Clerk  of  a 

Photostatic  Process  for  documentary 
Reproduction  In  Place  of  Typewriter 
is  Legal, 

Dear  Sir* 

Your  recent  communication  propounds  the  question 
concerning  the  legality  of  use  in  the  County  Clerk's  office, 
of  a  modern  photostatic  process  for  the  reproduction  of  documents, 
instead  of  the  present  method  by  typewriting.  You  indicate  that 
the  County  Clerk  has  objected  to  such  substitution  on  the  round 
tiiat  no  authority  exists  for  the  use  of  the  suggested  instrument, 
and  that,  therefore,  before  it  is  ;mdertaken  the  State  statutes 
covering  recordation  of  instruments  in  Ms  department  must  be 
amended* 


OPI^/OIf. 


Sections  4178  and  4179  of  the  Political  Code  provide 
the  duties  of  and  the  records  to  be  kept  by  the  County  clerk, 
and  there  is  nothing  contained  therein  whlf      .-bits  the  use 
of  the  photostatic  process;  in  effect,  the  foregoing  provisions 
staie  the  records  to  be  maintained  by  such  officer  with  a  direct- 
Ion  to  him  to  perform  such  other  duties  as  are  prescribed  by  law. 

Section  664  of  the  Code  of  Civil  Procedure  declares 
that  the  clerk  of  the  court,  that  is,  the  County  i lerk,  shall 
enter  the  judgment,  either  resulting  from  jury  or  court  trial, 
within  a  certain  tine,  and  Tectlon  668,  same  Code,  directs  the 
clerk  to  provide  a  "judgment  book",  in  which  judgments  must  be 
entered. 

Turning  to  the  Probate  Code,  there  is  found  in  Section 
352  thereof,  the  statement  that  "when  the  court  admits  a  will  to 
probate  it  must  be  recorded  in  the  minutes  of  the  clerk",  and  in 
Section  1220,  the  command  that  "all  orders  and  decrees  of  the 
court  or  judge  must  be  entered  at  length  in  the  minute-book  of  the 
court,  or  else  signed  by  the  judge  and  filed;  but  decrees  of  dis- 
tribution must  alv/ays  be  so  entered  at  length." 

All  of  the  above  provisions  direct  either  the  entry  or 
recordation  of  certain  kinds  of  instruments,  b\xt  there  is  no 
indication  of  the  method  or  procedure  for  effectuating  the  result. 
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ftaepectr-ally, 


City  Attorney, 


chief  ad::iiji,^trativk  OFFICER. 
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January  20,  1956 


SUBJICTt  Jced  idea  and  nil*  of  municipal 
nailwa 
of  87s 

Dear  Slrt 


nil  way  may  toe  Ina  tailed  in  rxtenalon 


Asked  If  the  Public  Utilities  ^©remission 
may  properly  use  poles ,  rails*  trolleys  and  other  parte  of  the 
oquipaent  of  the  Municipal  Hallway  that  have  been  removed  from 
the  line  iorsaorly  operated  on  Tenth  Avenue  and  install  the  eaae 
for  uee  in  an  extension  of  the  "L*  line  from  its  present  teminue 
to  Fleis  -packer  fool,  and  Imm   the  OomKlaslon,  as  such,  the  power 
to  order  the  extension  contemplated. 

Pros  the  facts  submitted  by  yen  it  is  intended  that 
the  building  of  the  extension  in  question  will  be  financed  by 
a  grant  from  the  Works  Progress  Administration  of  the  nited 
States  Government.  The  City  is  not  called  upon  to  siake  any 
contribution  in  cash  to  defray  the  coat  of  the  project* 

or  section  127  of  the  Charter  it  is  stated  that 
receipts  from  tho  utilities  operated  by  the  utilities  Geassis- 
slon  shall  be  paid  into  the  county  treasury  and  credited  to 
separate  runds  of  each  utility*  £h»  appropriations  from  these 
various  funds  for  each  of  the  utilities  having  a  credit  may 
be  raaae  only  in  tho  following  order t 

"(a)  for  the  payment  of  operating  expenses, 
cl  targes,  and  proportionate  payments  to  such 
tion  and  other  insurance  and  accident  reserve  funds  as 
the  oorcn&ssion  may  establish  or  the  board  of  supervieors 
may  require}  (b)  for  repairs  and  naintenancej  <c)  for 
depreciation  as  hereinafter  described!  (d)  £or  the  pay- 
ment of  interest  and  sinking  funds  on  the  bonds  issued 
for  acquisition,  construction  or  extensions;  (a)  for 
extensions  and  improvements:  and  (f)  for  a  surplus 
fund." 

It  is  to  be  noted  that  this  section  defines  the 
appropriations  to  be  made  frem  the  receipts  of  the  utilities* 


The  use  of  the  word  * receipts"  in  section  127  of  the 
•tor  undoubtedly  relatee  to  moneys  received  frem  the  operation 
of  the  utilities*  It  indeed  would  be  a  strained  construction  to 
construe  tee  word  receipts  as  meaning  anything  other  than  actual 
cash*  This  Interpretation  bears  support  from  the  very  words  of 
section  127  as  it  is  there  stated  that  appropriations  from  such 
funds  shall  bs  made  for  and  in  the  order"  thereafter  set  forth  in 

section.   Obviously  mterials  such  as  rails,  poles,  tracks  and 
trolleys  do  not  constitute  funds  and  these  objects  are  not  the 
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a abject  of  appropriations. 

As  the  tracks,  trolleys,  polos  and  other 
novo  coon  taken  out  of  the  stroot  along  Tenth  Avenue  and  as  they 
wore  used  for  raany  years  In  the  operation  of  the  "A"  Line,  which 
line  has  bean  abandoned,  It  oould  bo  on  absurdity  to  hold  that  those 
materials  should  bo  kept  perpetually  In  storage  and  not  put  to  a 
beneficial  use. 

t  is  therefore  ray  opinion  that  so  long  as  the  City 
ie  not  called  upon  to  advance  any  cash  for  tills  construction,  the 
more  transfer  and  use  of  part  of  its  equipment  from  one  section 
of  the  line,  which  has  boon  disoontln  ed,  to  another  raay  not  bo 
construed  as  a  use  of  t  he  receipts  of  the  utility  In  question, 
and  you  may  use  the  materials  in  the  installation  contemplated. 

As  to  the  second  question  asked  by  you  concerning  the 
powers  of  t  ho  Public  till  ties  Commission  to  order  this  extension, 
it  will  only  bo  necessary  to  ansv*r  this  query  by  referring  you  to 
section  121  of  t  ho  charter  defining  the  general  powers  and  duties 
of  the  Oomlsaion.  The  first  two  paragraphs  of  t  hat  section  read 
as  follows t 

_\.e  public  utilities  commission  shall  have  charge  of 
the  construction,  man&geraent,  supervision,  aaintenanoe,  ex- 
tension, operation  and  control  of  all  public  utilities  and 
other  properties  used,  owned,  acquired,  leased  or  constructed 
by  the  city  and  county,  including  airports,  for  the  purpose 
of  supplying  any  public  utility  service  to  the  city  and  county 
end  it*  Inhabitants,  to  territory  outside  the  limits  of  the 
city  and  county,  and  to  the  inhabitants  thereof. 

The  commission  shall  locate  end  determine  the  character 
and  type  of  all  construction  and  additions,  betteraents  and 
extensions  to  utilities  under  its  control,  and  shall  determine 
the  policy  for  such  construction  or  the  sjaking  of  such  ad- 
ditions, betterments  and  extensions  from  the  public  funds  under 
its  jurisdietionj  provided  that  in  each  such  case  it  shall 
secure  toe  rooo^sondation  of  the  manager  of  utilities,  which 
shall  be  presented  in  writing  and  shall  include  analyses  of 
cost,  service  and  estimated  revenues  of  all  proposed  or 
feasible  alternatives  in  eases  where  it  is  doomed  by  the 
manager  that  such  alternatives  exist •" 

Clearly,  the  Corxaisaion  ha'  full  power  to  order  whatever 
extensions  within  its  judgraemt  it  may  doom  proper  and  beneficial. 

The  word  "extension"  is  used  in  the  above  quoted  portion 
of  section  121  of  the  charter  onaablguously  and  the  reading  of  t  ho 


■■.■:.        • 


. 


;. 


Mft 


am 
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para^raph  clearly  confers  upon  the  Commission  the  power  to 

make  the  contemplated  extension. 


Yours  truly, 


OITX  ATTORHST 


ro  the 

Manager  of  utilities 


(2) 
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January  30,  1936. 


SUBJECT:   Procedure  in  regard  to  a 
Partner  signing  for  the 

Partnership, 


Gentlemen : 


I  have  before  me  your  retnicst  to  be  advised  as  to 
whetner  Mr.  George  Raun,  one  ol'  tne  partner's  or  the  firm  of 
C.C.I  .     .  .  'ATTN,  may  sign  a  contract  for  the  partnership. 

On  tho  presumption  that  the  contract  signed  is  fcr 
the  purpose  of  carrying  on  the  usual  business  of  the  partnership 
of  which  the  signing  partner  is  a  member,  please  be  advised  as 
follows: 


on. 


Subdivision  1  of  Section  2403  of  the  Civil  Code  provides 
as  follows: 

"Partner  agent  of  partnership  as  to  partnership 
business.    (1)  Every  partner  is  an  agent  of  the  partner- 
ship for  the  purpose  of  its  business,  and  the  act  of  every 
partner,  Including  the  execution  in  the  partnership  name 
of  any  instrument,  for  apparently  carrying;  on  the  usual 
way  the  business  of  the  partnership  of  which  he  is  a 
member  binds  tne  partnership,  unless  the  partner  so  acting 
has  in  fact  no  authority  to  act  for  tho  partnership  in 
the  particular  matter,  and  the  person  with  whom  he  is 
dealing  has  knowledge  of  the  fact  that  he  has  no  such 
authority." 

On  the  authority  of  tho  Subdivision  above  quoted,  we 
have  no  doubt  that  Mr.  George  iiaun  had  authority  to  execute 
the  contract  by  signing  the  firm  name  under  his  own  si  nature 
and  that  the  signatures  of  the  other  members  of  the  partnership 
were  unnecessary  to  neks  the  contract  binding  upon  the  partner- 
ship. 

Respectfully, 


CITY  ATTORNEY. 


To  the  - 

Department  of  Public  V;orks. 
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February  14,  1936. 


SUBJTCT:  In  Re,  San  Francisco  Hospital  - 
Per  Diem  Cost. 

Dear  Sir: 

In  reply  to  your  letter  of  January  29th,  1936,  in  re- 
San  r  ranees  co  Hospital  -  Per  Diem  Cost,  wherein  you  submit  the 
following  questions: 

1.  Co-old  the  inclusion  of  depreciation  of  buildi 
and  equipment  be  justified  as  a  legal  char  e' 

2.  Could  the  inclusion  of  taxes  be  justified  as  a 
legal  cliar 

3.  Could  the  city  enforce  collection  a  ai  st  a 
patient  committed  to  the  isolation  Ward  by  man- 
datory act  of  the  1 wealth  department? 

please  be  advised  as  follows: 

OPINION. 

*~m   ^  Ji±11J1^'   703'  °*<"-nance  Ho.  18.011  sets  forth  the  rule 
for  the  computation  of  the  per  diem  charge  as  foliar  sj 

"Said  computation  of  perdien  cost  shall  be  based 
upon  medical  surgical,  X-ray,  laboratory,  nursing  and 
general  maintenance  and  service  costs  of  each  ciats  rf 

iPcl UXCu T3  S  j     *w    w    3fr 

„„.  .-    'flle  1"estlon  no«  before  us  Is  whether  the  tern  'mini 

St  l?e^°s-ted3?rl0e  5"*  ^S  ««*•»«■«*  broad  ?o  enbrace 
tne  items  stated  in  questions  Be,  1  and  le.  2. 

We  liave  been  unable  to  find  any  cases  d" recti-  In  m^f 
and  must  deal  with  them  in  a  somewhat  abs?r"ac?  manner.''    P 

Question  ho.  1  presents  an  accounting  proposition  and 
while  some  accounts  may  hold  that  the  item  of  depreciation  ™* 
rLdU?n  f 6d  T^.VST1   Penance  and  service  costs"  wc 
read  in  tne  report  of  hr.  .  iddlebrook  that  "in  municipal  account- 
depreciation  has  been  generally  omitted,   he  are  incliSS 
o?  t"i8oSr  and  ff6  fSrtb~  P^suaded  thereio  by  tl  a  Ian  -ua  e 
of  the  ordinance  itself  as  it  does  not  appear  to  us  thet the" 
^d   ?*  S2P?rvlBors  intended  depreciation  of  the  bulld^n  ?o 
be  included  in  the  term  "general  maintenance  and  service  cos?s  " 

Veb4  2  arSi°r  ^e  °pinlon  fch*t  depreciation  o?  eq  p  a  t  ' 
might  be  properly  embraced  in  the  tern.  -pmrct 


-2- 


Queatlcai  !:o«  2,   In  our  opinion,   must  be  answered  In  the 
negative,   The  propert;  t  t  taxation,  a  hypo- 

1  ar.ount,  set  up  an   v.   ,    l5  not  be  justified.   We 
add  that  water  supplied,  but  not  charged  for,  is  in  the 
sane  cla3  3. 

sstion  "  ,      -  answered  by  c 

si  .  state 

hospit:  ..  n   seen  to  be  ui  «ay  be 

made  estate,  port- 

ing tflieae  ho       3  well  stated 

pinion  5  ,  154  Cal.  567,  at  570, 

wherein  he  says: 

MThe  appellant  aeeris  to  ras 

forcibly  and  against  his  will  deprived  of  his  liberty 
i  cc  iflned  in  a  state  i .-.3  titration,  the  la-  ot 
ply  a  promise  on  his  part  to  pay  for  such  .)." 

"But  the  Insane  have  always  been  regarded  an  subject 
to  control  on  the  part  of  the  state,  both  for  their  pro- 
tection and  for  the  protection  of  other  s.   Vihen  the 
state  finds  it  neeessary  to  keep  thee  in  it3  hospitals, 
I  see  no  reason  Stoy  a  char-  ade  for  their 

If  they  have  a  right  to  free  support  because 
paupers  have,  to  nake  the  lav;  :  all, 

it  would  seen  that  the  balance  of  the  cc       would 
be  e<r.ially  entitled." 

-G  P°7"f'  ".seases 

for  insane  person  3,  leads  u3  to  express  the  opj 
able  to  pay  nay  be  charged  for  their  care  in  the  Isolation  Ward 
of  the  hospital. 

Respectfully  submitted, 

eiWAm    ~ 


jo  the  - 
droller. 
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February  21,  1936, 

SUBJECT:  "Continuously  Incapacitated", as  used  In 

Section  166,  Charter  permits  of  a  reason- 
able time  for  Development  of  Disability  - 
Petition  of  Katherlne  Driscoll. 

Gentlemen : 

You  have  submitted  to  me  the  transcript  of  testimony  taken  at 
the  hearing  before  your  board  on  April  23,  1935,  In  the  matter  of  the 
Petition  of  Katherlne  Drisooll  for  a  pension  on  account  of  the  death 
of  Daniel  Driscoll,  her  husband,  and  request  my  opinion  as  to  whether 
the  facts  set  forth  therein  concerning  the  date  of  injury  and  the 
Inception  of  disability  resulting  therefrom  cause  this  matter  to  fall 
without  the  purview  of  Section  166  of  the  Charter  then  in  effect. 

The  provisions  of  the  aforesaid  section  then  read  as  follows t 

"The  family  of  any  member  of  the  department  who 
may  be  killed  or  injured  while  In  the  performance  of  hie 
duties,  and  who  shall  have  been  continuously  incapacitated 
from  the  performance  of  any  duties  and  who  shall  have  died 
as  a  result  of  such  Injury,  shall  receive  the  following 
benefits  *  •  •»." 

There  is  no  doubt  but  that  your  inquiry  herein  is  prompted 
by  the  opinion  rendered  by  this  office  to  your  board,  under  date  of 
November,  28,  1933,  on  two  hypothetical  questions,  which,  in  inter- 
preting the  above  quoted  Charter  section,  ooncluded  in  this  fashion: 

"In  view  of  the  clarity  of  the  expression  found 
in  the  last  mentioned  Charter  provision,  which  very  specif- 
ically sets  forth  the  necessity  of  a  continuity  of  disabil- 
ity from  the  performance  of  any  duties  up  to  tlie  time  of 
death,  if  your  two  situations  arose  sinoe  January  8,  1932, 
the  families  of  such  members  would  not  be  entitled  to  the 
death  benefit*  It  Is  apparent  that  the  necessary  continu- 
ity of  incapacity  has  been  interrupted  by  the  member's  re- 
entry to  duty," 


OPINION 


My  opinion  of  November  28,  1933,  was,  as  I  have  said,  based 
entirely  upon  a  hypothetical  case  which  assumed  certain  facts  which 
might  arise  under  the  above  mentioned  provisions  of  the  Charter.  The 
opinion  was  based  purely  upon  the  general  construction  of  the  Charter 
language,  without  regard  to  any  modifying  facts  or  conditions  whioh 
might  exist  in  a  speelfio  case  and  whioh  might  have  a  bearing  upon 
the  construction  oi  ttfie  Charter  language. 

Therefore,  that  opinion  must  be  taken  only  as  an  expression 
of  the  law  as  applied  abstractly  to  this  particular  Cliarter  provision, 
and  should  not  be  applied  to  any  particular  case  where  the  factual 


. 
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situation  would  modify  the  general  rule  in  order  to  carry  out  the 
evident  intention  of  those  who  framed  the  charter  and  give  to  the 
pension  provisions,  taken  as  a.  whole ,  the  liberal  construction  to 
which  they  are  entitled  under  the  rule  enunciated  in 

0«D£A  v,  COOK 
176  Gal.  659j 

AITKEN  v.  ROCHE, 

48  Gal.  App.  753; 
KLENCH  V.  BOARD  OP  PENSION,  etc, 

79  Cal,  App.  171. 

Such  being  the  state  of  the  lav;  on  the  subject,  there  can 
be  no  real  opportunity  for  a  liberal  construction  of  language  as 
found  in  the  charter  unless  it  is  considered  in  the  light  of  the 
facts  offered  in  each  matter  as  it  arises. 

There  appears  to  be  no  dispute  as  to  the  facts  in  this  case. 
It  appears  that  on  January  11,  1935,  the  decedent  called  upon  Dr. 
A.  B.  Diepenbrock  with  a  complaint  of  pain  in  his  back  and,  further, 
on  the  16th  of  January,  decedent  again  visited  the  said  physician 
on  account  of  a  back  condition  which  was  then  attended  with  a  cold, 
causing  the  dootor  to  order  the  decedent  home  where  he  was  confined 
until  Ills  death  on  February  9,  1935. 

The  exact  date  of  injury,  to  say  the  least,  is  quite  diffi- 
cult of  ascertainment,  but  I  think  that  the  evidence  predominates 
to  the  occurrence  being  between  the  6th  and  9th  of  January,  in  the 
afternoon  about  2:30  P.  Li.,  when  the  decedent  slipped  and  fell  on 
the  marble  staircase  between  the  second  and  third  floor  of  the  Ilall 
of  Justice. 

A  reasonable  deduction  from  the  evidence  would  indicate 
that  the  decedent  received  quite  a  shook  physically  from  the  fall, 
that  such  condition  persisted  the  following  day  when  Inspector 
M.  D.  Dowell  sent  him  home  again  as  he  had  the  day  previous  immed- 
iately after  the  accident.  During  the  interim  from  this  last 
mentioned  date  up  to  the  11th  of  January,  when  he  visited  the 
dootor,  there  is  a  paucity  of  evidence  as  to  his  condition  and  such 
is  the  ease  from  the  11th  to  the  16th  of  January,  when  decedent  last 
visited  the  doctor's  office,  but  due  to  the  ultimate  experience  of 
unbearable  and  excruciating  pain,  it  is  not  unreasonable  to  assume 
that  the  deceased  was  during  such  time  endeavoring  to  carry  on  in 
spite  of  a  gradually  developing  total  disability. 

Mrs.  Drisooll,  the  widow  and  petitioner  herein,  testified 
in  effeot  that  her  husband  complained  of  the  pain  continuously  from 
the  date  of  his  fall  until  lie  finally  had  to  remain  at  home.  As 
Dr.  Diepenbrock  explained  this  type  of  injury  to  be  one  where  "the 
pain  will  come  on  gradually,  and  In  a  real  crescendo  until  it  reaches 
its  apex,  and  that  may  take  a  course  of  days  and  days",  the  interven- 
ing period  of  time  between  the  injury  and  the  16th  day  of  January 
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may  be  explained  as  the  progressive  steps  leading  up  to  total  incapacity. 

I  have  been  unable  to  find  any  cases  in  California  interpreting 
a  factual  situation  comparable  to  the  instant  matter,  in  the  light  of 
language  similar  to  that  found  in  the  charter,  particularly  that  phrase 
reading  as  follows:  "who  shall  have  been  continuously  incapacitated  from 
the  performance  of  any  duties"* 

The  Supreme  uourt  of  California  denied  a  liearing  to  review  a 
decision  of  the  District  Court  of  Appeal,  in  the  matter  of  La van thai 
v.  Fidelity  &  Casualty  Co.,  9  Cal#  App.  275,  wherein  the  plaintiff, 
who  was  the  insured,  was  injured  in  the  stomach  by  coming  in  contact 
with  a  suitcase,  as  he  was  about  to  alight  from  a  train*  He  continued 
with  hie  regular  business  for  a  period  of  twenty-two  days,  wiien  he  was 
required  to  take  to  his  bed  by  reason  of  his  suffering,  and  for  t/.enty- 
seven  weeks  thereaf  ter  was  totally  disabled.  The  policy  under  whioh  lie 
sought  to  recover  compensatioxi  provided  that  the  Insured  would  be  en- 
titled to  compensation  where  the  injury  "Immediately,  continuously 
and  wholly  disable  and  prevent  the  insured  from  performing  every  and 
any  kind  of  duty  pertaining  to  his  occupation".  Hie  court  held  that 
in  view  of  the  fact  that  for  twenty-two  days  after  the  injury  the 
plaintiff  was  able  to  continue  his  employment,  he  was  not  entitled 
under  this  policy  to  recover  for  tlie  disability  he  suffered. 

The  language  of  the  appellate  tribunal,  at  page  277,  runs  as 
follows  t 

"She  injury,  however,  did  not  inmredlately  and 
wholly  disable  and  prevent  the  plaintiff  from  performing 
every  duty  to  his  occupation.  The  language  is  plain, 
and  anyone  can  at  once  see  that  the  plaintiff  was  not 
immediately  disabled  and  prevented  from  performing  the 
duties  or  part  of  the  duties  pertaining  to  his  occupation." 
(Underscoring  ours). 

A  comparison  of  the  terms  of  the  policy  before  the  court  in 
the  preceding  case  and  that  found  in  the  charter  shows  that  in  the 
latter  the  word  "immediately"  is  absent,  which,  in  my  judgment,  provides 
a  reasonable  period,  between  the  date  of  actual  injury  and  total  in- 
capacity. I  think  this  is  especially  true  in  oertain  types  of  disable- 
ment, such  as  the  one  now  being  considered. 

Other  jurisdictions  in  passing  upon  languace,  if  not  the  same, 
very  similar  in  import  and  expression  as  that  used  In  the  Laventhal 
matter,  supra,  have  permitted  a  recovery  on  factual  circumstances  close- 
ly akin  to  that  as  set  forth  therein,  although  not  quite  as  remote  in 
the  relationship  to  the  date  of  injury.  For  the  purposes  of  analogy 
some  of  them  are  set  out  below. 

In  the  case  of  xffiMEER  v.  POLICE  &  FIREMEN'S  IRS.  ASSN.,  44 
S.  W.  Hep.  (2d),  p.  97b,  the  court  in  passing  upon  the  meaning  to  be 
assigned  to  "disability  resulting  from  said  injury  shall  be  total  and 
Immediate  and  shall  be  continuous  from  the  time  of  the  injury  to  the 
time  of  death  of  said  memoer",  particularly  where  trie  deceased,  a 
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fireman,  was  injured  by  the  inhalation  of  smoke  at  a  fire,  remained  at 
work  for  two  weeks  thereafter,  when  he  went  to  a  hospital  where  he 
died  a  week  later,  in  granting  the  benefit  made  these  observations: 

wWe  think  that  the  requirements  of  this  policy  to 
the  effect  that  the  disability  shall  be  immediate,  and  total 
from  injury  to  death,  should  be  given  effect,  but  in  our 
opinion  a  person  who  died  from  accidental  injury  does  not 
have  to  be  flat  on  his  back,  unable  to  move  or  think,from 
the  time  of  injury  to  the  time  of  death  in  order  to  c.oalify 
as  totally  disabled  between  tines,  within  the  meaning  of 
this  policy.  Neither  is  it  necessary  for  him  to  be  carried 
from  the  scene  of  the  injury  on  a  stretcher  or  in  an  ambu- 
lance to  his  deathbed,  in  order  for  his  beneficiary  to  re- 
cover on  the  contract.  It  is  enough  if  lie  is  in  such  a 
physical  condition  produced  by  the  injury  as  common  care  and 
prudence  would  have  required  the  insured  to  consider  himself 
totally  incapacitated  tc  di 3 charge  his  duties  as  a  fireman, 
and  the  mere  fact  that  a  strong  will  and  great  courage  might 
cause  the  insured  to  do  that  which  he  was  unable  to  do  with- 
out great  physical  pain  and  effort  would  not,  as  a  matter 
of  law,  show  that  he  was  not  totally  disabled* 

uWe  think  further  that  it  is  impossible  to  lay  down 
an  iron-bound  rule  by  which  it  can  always  be  accurately 
determined  from  a  given  state  of  facts,  whether  a  person  has 
been  totally  disabled  from  the  time  of  injury  until  the  time 
of  death  within  the  meaning  of  this  contract,  we  do  hold, 
however,  that  as  a  general  rule  it  can  be  said  that  a  person 
is  totally  disabled  from  the  time  of  injury  until  the  time 
of  death  when  during  all  such  time  his  condition  is  such 
that  common  prudence,  and  the  exercise  of  ordinary  care, 
would  require  him  to  desist  from  the  performance  of  his 
duties, M  (Citing  numerous  cases). 

The  Supreme  Court  of  ilichigan  in  the  case  of  HOIIN  v.  INTER- 
STATE CASUALTY  CO.  OF  NEW  YORK,  115  Mioh,  79,  72  N,  W.  1105,  had  before 
it  an  insurance  case  where  the  policy  provided: 

"If  such  injuries,  independently  of  all  other 
causes,  shall  immediately,  continuously,  and  wholly  dis- 
able and  prevent  the  Insured  from  performing  each  and 
every  kind  of  duty  pertaining  to  his  occupation,  the 
company  will  pay  •  -*  ■»," 

The  facts  on  which  insured  claimed  indemnity  under  the  contract, 
as  set  out  in  the  opinion,  are  as  follows: 

Plaintiff  recovered  judgment  against  the  defendant,  from  which 
judgment  defendant  appeals.  The  plaintiff  was  a  barber  by  occupation. 
According  to  his  testimony,  he  slipped,  and,  in  an  effort  to  save  him- 
self from  falling,  he  received  a  severe  wrench  in  the  small  of  his  back. 
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The  next  day  he  went  to  his  place  of  business,  late.  He  suffered 
pain  all  the  tire,  and  did  some  work,  but  not  nearly  what  he  would 
have  done  if  lie  had  been  well.  Saturday  night  and  all  day  Sunday 
he  applied  liniment  and  plasters  to  his  body,  the  pain  going  all 
through  his  body,  and  lay  an  a  couch  all  day  Sunday.  On  Monday 
he  went  to  his  shop,  and  attempted  to  do  some  work.  He  suffered  suoh 
pain  that  he  fainted  away*  A  dootor  was  called,  who  found  him  nearly, 
if  not  quite,  unconscious,  and  he  was  sent  horns  in  a  hack*  During 
that  week  he  got  some  better,  and  visited  his  shop  each  day,  suffer- 
ing pain  all  the  time,  and  occasionally  working  a  little,  but  wae 
unable  to  perform  all  the  duties  of  his  business  because  of  the 
pain  he  suffered.  On  the  second  Saturday  while  at  the  shop,  he  was 
forced  to  lie  down,  and  was  taken  to  his  home  and  bed,  where  he  re- 
mained for  some  weeks.  He  got  some  better,  and  went  out  by  advice 
of  his  physician,  took  some  cold,  and  was  again  confined  to  his  bed* 

The  case  of  THOMAS  V.  MUTUAL  BEN.  HEALTH  ft  ACOmSST  ASSN., 
18  Pac.  (2d)  151,  involved  a  situation  where  insured  worked  about 
six  days  after  sliver  entered  finger,  but  died  within  two  weeks 
after  injury  from  blood  poisoning  caused  thereby,  disablement  and 
death  held  T,immediate,,  and  "continuous"  within  accident  policy.  Lia- 
bility was  charged  against  the  defendant  herein* 

The  insurer  was  held  liable  in  the  dispute  between  COMMERCIAL 
TRAVELERS  v.  BARNES,  72  Kan*  295,  80  P.  1020,  82  P.  1099,  where  the 
insured  had  accidentally  swallowed  a  metal  pin  and  became  disabled  in 
about  twelve  days  afterwards.  The  provision  in  the  policy  was: 

"If  said  member  shall  sustain  bodily  injury  by 
means  aforesaid,  which  shall,  independently  of  all  other 
causes,  immediately,  wholly  and  continuously  disable  and 
prevent  him  from  the  prosecution  of  any  and  every  kind 
of  business  pertaining  to  his  occupation,  he  shall  *  *  # 
be  indemnified." 

See  also: 

BURKELL  V*  PROVIDENT  LIFE  &  ACCIDENT  INS.  CO., 

59  S.  W.  (2d)  1051, 
COBURN  v.  MARYLAND  CASUALTY  CO., 

6  S.  W.  (2d)  471, 
MARTIN  V*  TRAVELERS'  INS.  CO., 

247  S.  W.  1024. 

Keeping  in  mind  the  absence  of  the  word  "lmmediatelyn  in 
our  charter  prerequisite  to  recovery,  it  appears  that  the  framers  of 
our  organic  law  purposely  intended  the  allowance  of  a  reasonable  time 
for  the  development  of  any  disabling  oonditlon,  whloh  would  cause  a 
continuing  incapacity* 

Reverting  to  my  opinion  of  November,  1955,  it  is  there  de- 
clared that  when  such  an  incapacity  occurs  it  must  be  continuous  up 
to  the  time  of  death,  and  if  a  person  so  incapacitated  voluntarily 
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re-enters  the  employ  the  continuity  is  destroyed  and  the  basis  lor 
a  death  claim  on  account  of  the  injury  is  dissipated. 

Giving  full  consideration  to  the  facts  disclosed  by  the 
evidence  herein,  in  the  light  of  the  cixarter  term.  I  am  of  the 
opinion  that  the  matter  meets  the  requirement  of  "continuous  inca- 
pacity" to  the  tiiue  of  death.  It  must  be  understood  that  this  is 
the  only  phase  of  the  situation  I  am  passing  upon,  and  this  ex- 
pression is  not  to  be  construed  as  a  determination  tbat  the  injury 
suffered  by  tie  deceased  in  falling  on  the  staircase  was  tiie  cause 
of  death* 

Keapectfully, 


km  mv&m-i 

RETIREMENT  BOATS) 
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SUBJECT  i  Facts  of  this  Hinricks  :.'.atter 
to  bo  Governed  by  ray  Opinion 
Rendered  in  i/rlscoll  Case* 

Gentler/ten  i 

A  reference  had  been  made  by  your  Zbard  to  iae  of 
the  transcript  of  testimony  in  the  uatter  of  the  petition  of 
Agnes  B«  inricks  for  a  pension  on  account  of      -ath  of 
Stephen  H.  inricka,  her  husband,  a  member  of  the  ran  Francisco 
Police  epart  e:t,  for  the  purpose  of  ay  detemi-      other  the 
fsc  ts  set  forth  therein  bring  the  explication  within  the  terms 
of  .' ection  16G  of  the  Charter, 

■  language  of  the  said  section  to  be  interpreted 
in  the  light  of  the  factual  structure  adduced  before  your  body, 
reads  in  t^-ir  nan  nan 

"The  f  ariily  of  any  member  of  the  depart,  .ent 
who  :r,ay  be  killed  or  Injwi  while  in  the 
perior-iance  of  his  duties,  and  who  shall  have 
been  continuously  incapacitated  from  the 
performance  of  any  duties  and  ave 

died  as  the  result  of  such  injury, 

The  record  discloses  that  in  the  early  aorolBf  of 
October  ~1,1„34,  the  decedent,  while  ender       to  lift  a  drunken 
prisoner  from  the  ^iuewalk  at  3rd  and  Folson  Greets,  suffered  a 
pain  In  the  ^oin  which  felt  as  t  roke;  that 

iaiaediately  subsequent  to  the  fore  \       ident,  tha  deceased 
twisted  his  back  while  putting  the  said  intoxicated  person  into 
a  police  patrol. 

Gradually  follow-.        day,  the  officer  became 
disabled  and  t        continued,  with  a  noticeable  loss  of 
weitjht  commend     >ut  one  week  therea  .  ter.  -etween  the  date 
of  tha  injury  and  November  7,1134,  at  which  time  he  was  ordered 
off  duty  by  Dr.  Shumate,  the  decedent  was  1 

a  erior  of floor  on  two  occasions  to  leave      lot  and  return 
to  the  station  because  of  pola  and  weakness  indicated  by  the 
deceased.  An  erect  carriage  generally  had  in  the  person  of 
injured  man  now  become  one  of  stoop  and  the  appearance  of 
suffering. 
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As  Indicated  a:-ove.  Dr.  fhumate  directed  the  officer  to 
desist  from  further  work  and  this  was  complied  with  until  the 
13th  da.j   of  November,  when  in  conformity  with  an  order  ol'  Dr.  Graves, 
the  police  t- urge  on,  a  return  to  duty  was  /iade  bj  r.   lnricks;  from 
then  until  the  17th  o:?  November,  tlie  decedent  performed  duties,  when 
he  again  v/as  directed  by  Dr.  Shumate  o   remain  at  hone;  thir.  period 
of  retirement  from  service  was  interrupted  a.ain  by  Dr.  Graves,  when 
he  ordered  the  officer  back  into  service  under  date  of  December  4th, 
wherein  he  served  up  to  the  17th  of  said  month,  after  which  day  he 
stayed  away  until  April  11,1935,  the  time  of  his  death. 

All  during  the  periods  described  a  ove,  the  deceased 
complained  of  back  pain,  demonstrated  weakness  and  ver^  noticeably 
lost  might*  The  decedent  evidently  considered  the  experiences  of 
October  21st  to  be  of  minor  significance,  with  the  thought of  their 
effects  being  dissipated  within  a  short  time,  but  instead  the  attend- 
ing slight  disability  progressively  increased  up  to  the  day  that  Dr. 
Shumate  first  advised  rest  from  duty. 

OPINION 

The  problem  presented  here  is  exactly  the  same  as  outlined 
In  the  Driscoll  case  concerning  the  lapse  of  time  between  the  date 
of  injury  and  the  date  of  withdrawal  from  duty  on  account  of  the 
injury.  The  query  being  whether  the  performance  of  work  by  the  injured 
during  the  interim  is  not  destructive  of  the  requisite  condition  of 
continuous  incapacity  as  ennunciatedin  the  above-quoted  charter 
provision. 

I  cannot  find  any  particular  point  of  differentiation 
between  the  lacts  of  the  two  matters  other  than  that  of  the  time 
element  consumed  in  the  process  resulting  in  disability  necessitati 
absence  from  service.   It  would  appear  to  me  that  in  the  instant  case 
the  intervening  time  between  Injury  and  disability  is  a  reasonable 
one  for  the  development  of  the  incapacity,  especially  when  the  age 
of  the  man  herein  Involved  is  .  eas>  .red  against  that  In  the  Driscoll 
matter. 

It  Is  my  o;  inlon  that  ;h©  determination  in  the  i  riscoll 
application  must  be  the  rule  of  law  here,  even  in  view  of  the  fact 
that  oi fleer  -inricks  returned  to  duty  on  two  occasions  subsequent 
to  -November  the  Seventh.  You  will  recall  that  in  the  Driscoll  case 
I  stated  the  return  to  work  by  the  injured  party  must  be  voluntary 
in  order  to  Interrupt  the  continuity  of  incapacity.  Consider! 
the  sit  ation  t  at  the  return  to  duty  by  the  deceased  herein  v/as  on 
each  of  the  two  occasions  by  direction  and  order  of  Dr.  J raves,  the 
police  surgeon,  no  voluntary  nature  car:  be  attached  to  them* 
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In  the  light  of  the  foregoing  you  are  advised  that  on 
the  facte  you  may  entertain  and  pass  upon  the  question  of  whether 
the  injury  s  uf fered  by  the  decedent  on  October  21,  1934,  was  the 
cause  of  tho  police  officer's  death,  and  if  yo  that  they 

were,  the  application  should  btJ  granted. 


Respectfully, 


City  Attorney 


RETIHHiEHT  BOARD. 
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March  3,  1936. 


SUBJTCTi   In  Re:  Replacement  of  Automobile 
Glass  damaged  in  vicinity  of 
Playgrounds . 

Dear  Sirsj 

I  have  for  reply  your  co:.miunloatlon,  the  pertinent  part 
of  which  is  quoted  herewith: 

"The  breakage  of  automobile  glass,  however,  and  dame,  e 
otherwise  to  cars  in  the  vicinity  of  ia  becoming 

more  prevalent,  and  we  would  like  to  know  just  what  the  legal 
responsibility  of  the  City  is  in  connection  with  dama  o  tc 
automobiles  in  the  case  of  athletic  activities  either "while 
such  vehicles  are        In  the  vicinity  of  Playgrounds  or 
while  passing  such  fields.   xf  there  is  a  liability  on 
the  part  of  the  City  to   p*y  for  such  d  Id  it 

be  deemed  expedient  to  prohibit  parking  on  streets  adjacent 
to  playgrounds?" 

0P7. 

cities  are  abundar.t  to  the  effect  that  no  liabil- 
ity arise;,  while  the  city  acts  in  a  governmental  capacity  even 
though  an  act  may  operate  ii      sly  to  an  individual.   13  C\L. 
JTJR.,  page  1091. 

oi  e  can  be  no  erection  that  the  an 

iraiicisco  is  a                    i  capacity  while  mad 
parks  and  playgrounde.   The  following  pertinent       coino* 
stav      appears  in  the  case  of  Cr 
v-  —  "  •"»  39  Fed.  (2d)  735,  at  7591 ' : — 

"W-atcver      :ve  been  the  early  tendency  of  the  courts 
in  this  respect,  w  e  tb  | m   view,  supported  by 

^e  -ty,  is  that  the  creation  and  maintenance 

of  public  par.:3  i3  a      mental  function  of  a  state  and  its 
exercise  is  essential  to  the  nealth  an.      r  -   l_nre  of  all 
the  citiaene  of  a  state."   (CI     Cella:         ^  Loa 
Angfil  v?,       ..   05,  and  other  cases'  from  other  jurisdictions.) 

We  find  the  Supreme  Court  using  the  f  .  .age  in 

KELLAf?  v.  CITY  OB1  LOS        .  L79  Cal. 

"It  is  thoroughly  settled  in  this  (  ab- 

sence oi  a  statute  Imposing  the  liability,  a  municipality  is 
not  liable  on  accoimt  of  &c\  ,lained 
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of,  "unless  the  negligence  was  In  the  matter  of  the  exorcise 
of  functions  private  and  proprietary  In  their  nature  as  dls- 

ilshed  fron  functions  purely  governmental  In  nature. 
We  have  no  statute  inposing  any  such  liability," 

"Children's  playgrotinds  and  recreation  centers  estab- 
lished and  maintained  by  a  city  for  the  general  use  of  the 
ohlldren  of  the  city,  where  so  conducted  as  to  partake  in 
no  degree  of  the  nature  of  a  private  business  enterprise, 
do  not  substantially  differ  fro  a  public  park  in  so  far  as 
the  question  here   Involved  is  concerned.   Like  the  public 
parks,  they  are  referable  solely  to  the  duty  of  maintaining 
the  public  health,  and  have  nothing  of  the  nature  of  an  ordinary 
buainess  enterprise.   while  our  attention  lias  not  been  called 
to  any  decision  of  this  court  expressly  deciding  the  question, 
it  is  clear,  as  was  held  in  Harper  v.  City  of  Topeka,  92  Kan. 
11  (51  L.R.A.  (:i.S.)  1032,  139  Pac.  10 afi),  that  the  maintenance 
of  a  park  b~  a  oity  for  the  sole  benefit  of  the  public,  and 
not  for  any  profit  or  benefit  to  the  municipal  corporation, 
is  a  governmental  or  public  function.    (See,  also,  Hibbard 
v.  City  of  Wichita,  I      .     ,  (|»R.A,   1917A,  30.;,  159 
Pac.  399);  board  of  Par,-  9rs  v.  Priuz,  127 
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460,  (105  3.W.  943);  Ilayor,  etc.  of  iTashville  v.  Burns, 

131  Tenn.  231,  (L.R.A.  1915D,  1108,  174  S.YT.  1111); 

v.  City  of  Spokane.  104  V.ash.  219,  (176  Pac.  149); 

v.  Grainger,  24  R.I.  17,  (51  Atl.  1042).)   As  said  in 

Board  of  Pari:  C0;.uqianio.:e  a  v.  ?rlnz,  127  Ky.  460,  (106  S.W. 

948:   'They  are  essentially  public  places  established  for 

purely  public  purposes.'  " 

The  case  of  HARDII-C  v.  GLi  OP  iIA»'TH0Ri7E.  114  Cal.App. 
580,  is  an  additional  authority  for  the  well  established  rule  that 
no  liability  arises  under  circumstances  such  as  those  under  consider- 
ation unless  a  statute  imposing  such  liability  has  been  enacted. 
We  quote  from  the  Harding  case: 

■  'It  is  thoroughly  settled  in  this  state  that  in  the 
absence  of  a  statute  imposing  the  liability,  a  municipality 
is  not  liable  on  account  of  acts  such  as  those  here  complain- 
ed of,  unless  the       ence  was  in  the  matter  of  the  exer- 
cise of  functions  private  and  proprietary  in  their  nature  as 
distir-vuished  from  functions  purely  governmental  in  nature.' 
(Kellar  v.  City  of  Los  Angeles,  (1919)  179  Cal.  605,  607 
(178  Pac.  5155).        See,  also,  "annln;  v.  Oity  of  Pasadena, 
(1922)  5G  Cal.App.  6oG  (209  Pac.  253);   Davie  v." 
Reger.to,  (1924)  66  Cal.App.  693  (227  Pac.  243).)" 

The  case  of  ELLIS  v.  BURNS  VAI.TJ-Y  SCHOOL         ,  128  Cal. 
App.  550  appears  to  be  in  poinTfl   That  the  maintenance  of  athletic 
activities  cannot  be  considered  a  nuisance,  is  evident  in  view  of 
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the  folic  wing  language s 

"Ketther  can  we  say  the  game  was  so  co-dusiv©  to  harm 
as  to  be  a  nuisance,  for  'nothing  which  is  done  or  maintained 
under  the  express  authority  of  a  statute  can  be  admitted  a 
nuisance.* "   (Section  3482,  Civil  Code.) 

You  are  therefore  advised  that  in  view  of  the  fact  that 
as  parka  and  playgrounds  come  within  the  definition  of  a  govern- 
mental function,  and  that  as  there  is  no  statute  imposing  lia- 
bility upon  the  municipality,  under  the  circumstances  suggested 
in  your  comrauni cation  there  would  be  no  legal  responsibility  for 
the  damaging  of  automobile  glass  as  a  result  of  athletic  activities. 

Very  truly  yours, 

^TTTTmmTT. 


To  the  - 

Recreation  Commission, 


#10 
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arch  0,1936. 


SUBJECT:  Because  of  the  Language  set  out  in 
Section  3627a,  Political  Code, 
Unsecured  ;;otes  are  now  not  wit  .In 
The  Term  "Solvent  Credits"  while 
Installment  Contracts  are  Included, 


Dear  fir: 

A  letter  from  you  under  date  of  the  28th  ultimo  submits 
for  my  interpretation  the  provisions  of  Section  3G27a,  of  t$e 
Political  Code  of  California,  as  amended  during  the  year  1935, 
concerning  the  following  three  propositions: 

"1st  -  Are  llotes  unsecured,  a  solvent  credit? 

2nd  -  Will  commercial  paper  such  as  automobile 
paper  handled  by  Finance  Companies, 
Installment  houses,  etc,  which  are 
secured  by  Personal  Property  be  a  Solvent 
credit? 

3rd  -  Would  a  note  due  to  a  bank  or  individual 
by  a  corporation  or  individual  either 
secured  against  accounts  receivable  or 
loaned  without  security,  except  the 
promise  to  pay  and  the  fact  that  the 
borrowers  credit  is  sufficient  socurity, 
be  considered  a  Solvent  credit  taxable  as  1 
mill  or  exempt  as  a  note?" 

0:  IHION. 

The  terms  of  the  aforesaid  Section  3627a,  as  amended, 
read  in  part  as  follows: 

"Securities  and  Solvent  Credits,  Ifotes,  debentures, 
shares  of  capital  stock,  bonds,  deeds  of  trusL.     i0ee, 
and  any  legal  or  equitable  interest  thereto,  of  the 
classes  taxable  to  the  owner  thereof  under  the  provisions 
of  section  14  of  article  XIII  of  the  Constitution  of  this 
State,  are  hereby  taxed  upon  their  actual  value  at  the 
rate  of  two- tenths  of  one  per  cent.  Solvent  credits, 
of  the  class  taxable  to  the  ov/ner  thereof,  under  the 
provisions  of  section  14  of  Article  XIII  of  said 
Constitution  are  hereby  taxed  upon  their  actual  value 
at  the  rate  of  one  per  cent.  The  property  aforesaid, 
except  solvent  credits,  shall  no  longer  be  taxable 
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under  the  provieiona  oi"  this  section  if  and  when 
a  net  Income  tax  shall  be  passed  or  adopted  in 
this  ctate»  Upon  the  passage  or  adoption  of  such 
tax  and  from  the  time  such  Income  tax  becomes 
effective  such  net  income  tax  shall  be  in  lieu 
of  the  tax  herein  provided  upon  notes,  debentures, 
shares  of  capital  rtock,  bonds,  deeds  of  trust, 
mortgages  and  any  legal  or  equitable  interest 
therein,  * 

And  there  is  no  doubt  that  the  foregoing  language  was 
adopted  by  the  State  Legialature  during  the  1935  session  of  that 
body,  under  the  authority  of  Section  14,  Article  XIII,  of  the 
Constitution  of  California,  as  amended  June  27,1953,  as  set  forth  in 
the  fourth  paragraph  thereof,  in  this  fashion: 

"The  Legislature  shall  have  the  power  to  provide 
for  the  assessxient,  levy  and  collection  of  taxes  upon 
all  forms  of  tangible  personal  property,  all  notes, 
debe^.iturea,  shares  of  capital  stock,  bonds,  solvent 
credits,  deeds  of  trust,  mortgagee,  and  any  legal  or 
equitable  interest  therein,  not  exempt  from  taxation 
under  the  provisions  of  this  Constitution,  in  such 
manner,  and  at  such  rates,  as  may  be  provided  by  law, 
and  in  pursuance  of  the  exercise  of  such  power  the 
Legislature,  two-thirds  of  all  of  the  members  elected 
to  each  of  the  two  houses  voting  in  favor  thereof, 
may  classify  any  and  all  kinds  or  personal  property 
for  the  purposes  of  assessment  and  taxation  in  a 
manner  and  at  a  rate  or  rates  in  proportion  to  value 
different  from  any  other  property  in  this  rtate  subject 
to  taxation  and  may  exesrpt  entirely  from  taxation  any 
or  all  forms,  types  or  classes  of  personal  property •" 

A  reference  jso  Section  3617,  Political  code,  which 
expresses  the  definitions  given  to  v/ords  and  phrases  used  in  the 
matters  set  out  under  the  title  of  "Revenue",  in  said  Code,  and  of 
which  Section  3627a  is  a  part,  indicates  in  the  sixth  subsection 
that : 

"The  terms  'credits1*,  and' solvent  credits1 
mean  those  debts,  including  contracts  for  the  sale 
of  personal  property  v/hereby  title  is  vested  in  the 
vendor  untii  payment  of  the  purchase  price  specified 
in  the  contracts,  not  secured,  by  mortgage  or  trust 
deed,  owing  to  the  persons,  firm,  orporation,  or 
association  assessed*  •   *  " 
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Measuring  the  types  of  the  intangible  property  outlined 
in  the  three  problems  propounded  by  you  against  the  foregoing 
definition,  un questionably  each  must  be  accepted  as  a  solvent  credit. 

But  bo  that  as  it  nay,  your  inquiry  cannot  be  intelli- 
gently answered  without  giving  due  consideration  to  both  the  above 
quoted  constitutional  provision  and  the  quoted  legislation  wringing 
into  execution  the  aforesaid  constitution  grant. 

:  irst,  it  must  be  remembered  that  the  Legislature  "may 
classify  any  and  all  kinds  of  personal  property  for  the  purpose  of 
assessment  and  taxation"  under  the  direction  of  the  State  Constitu- 
tion. Secondly,  the  Legislature,  bj     terms  of  the  am<     t  of 
1935  to  section  3627a,  classified  a  certain  type  of  solvent  credit, 
namely  an  unsecured  note,  in  a  category  with  "debentures,  shares  of 
capital  stock,  bonds,  deodB  of  trust,  and  jjortgages."   It  then 
contradistinguished  this  class  of  enumerated  intangible  personal 
property  from  another  kind  which  falls  witliin  the  expression  of 
"solvent  credits",  by  applying  to  the  former  a  higher  rate  of  taxation 
than  that  assessed  to  the  latter. 

The  effect  of  the  above  action  by  the  Legislature  was 
to  Impliedly  withdraw  from  the  definition  of  "solvent  credit",  as 
the  same  was  passed  in  the  year  1929, the  species  of  intangible  personal 
property  known  in  legal  parlance  as  as  ''un.'       note".  The  Legisla- 
tive body  did  not  see  fit  to  have  the  exemption  set  out  in  Section 
3627a  extended  to  secured  notes  only,  because  it  used  the  generic 
expression  "notes",  wiiich  indubitably  means  both  the  secured  and  the 
unsecured  groups. 

In  view  of  what  has  been  said,  the  questions  asked  by 
you  under  the  first  and  third  statements  must  be  answered  in  the 
negative,  while  the  response  to  the  second  is  in  the  affirmative 
and  you  are  so  advised. 

Respectfully, 

City  Attorney. 


THE  ASSESSOR. 
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March  18,  1936. 


SUBJECT:  Right  of  Assessor  to  Assess  Certain 
Brandy  Stored  In  a  Federal  warehouse. 


Dear  Sir: 

I  have  your  communication  wherein  you  have  requested  an 
opinion  as  to  whether  it  is  proper  to  tax  personal  property  under 
the  following  conditions : 

Some  two  years  ago  the  Bear  Creek  Winery  and  the  Roma 
Wine  Company  of  San  Joaquin  County  placed  certain  brandy  in  a 
Federal  warehouse  in  San  Francisco.  From  time  to  time  a  portion 
of  this  brandy  is  returned  to  San  Joaquin  County  where  it  is  used 
for  the  purpose  of  fortifying  sweet  wines* 

You  wish  to  know  whether  the  brandy  is  assessable  in  the 
City  and  County  of  San  Francisco  under  the  facts  stated. 

OPINION 

The  decision  in  this  matter  depends  on  whether  the  brandy 
in  question  can  be  considered  as  having  a  legal  situs  in  the  City 
and  County  of  San  Francisco. 

Section  3628  of  the  Political  Code,  pertinent  to  the  de- 
cision, reads  as  follows: 

"Except  as  otherwise  provided  by  the  consti- 
tution of  this  state  all  taxable  property  shall  be 
assessed  in  the  county,  city,  city  and  county,  town, 
township  or  district  in  which  it  is  situated." 

Artiole  XIII,  section  10,  of  the  Constitution,  states: 

"All  property,  except  as  otherwise  in  this 
constitution  provided,  shall  be  assessed  in  the  county, 
city,  city  and  county,  town  or  township,  or  district 
in  which  it  is  situated  in  the  manner  prescribed  bv   law." 

24  CAL.  JURIS.  112  is  authority  for  the  taxation  of  personal 
property  which  has  attained  a  permanent  situs  to  the  extent  given  in 
your  communication: 

"As  Just  stated,  the  rule  that  the  situs  of 
personal  property  is  determined  by  the  domicile  of  the 
owner  is  a  fiction  of  the  law,  and  as  such,  therefore, 
yields  whenever  it  is  necessary  for  the  purposes  of 
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Justice  that  the  actual  situs  of  the  thing  should  be 
examined.  The  doctrine  does  not  conflict  with  the 
actual  Jurisdiction  over  personalty  of  the  state 
where  it  is  situate,  or  with  Its  right  to  require  it, 
in  common  with  other  property,  to  share  the  burden  of 
the  government.  And  so  such  property  may,  for  pur- 
poses of  taxation,  be  affected  by  the  law  of  the  place 
where  it  is  located,  regardless  of  the  domicile  of  the 
owner.  Indeed,  this  has  become  the  settled  law  with 
reference  to  tangible  personal  assets.  Thus  it  is 
held  that  from  the  provisions  of  the  statute  making 
it  the  duty  of  every  assessor  to  assess  all  property 
In  his  county,  the  intent  is  clear  to  render  all 
tangible  personal  property  taxable  in  the  county  in 
which  it  is  situated  at  the  time  of  the  assessment,  - 
to  give  it,  for  all  purposes  of  taxation,  a  situs 
of  its  own.  This  applies  to  corporeal  chattels, 
such  as  manufactured  goods,  live  animals,  coin  and 
other  things  of  a  corporeal  nature, M 

In  the  case  of  CHAi,iHERS  v.  MUMFORD,  187  Cal.  228,  at 
232,  we  find  the  following: 

"The  California  rule  as  to  property  taxes 
is  stated  in  Estate  of  Pair,  128  Cal,  612,  (61  Pac, 
186),  as  follows t  'As  to  corporeal  chattels  such 
as  live  animals,  manufactured  goods  and  the  like, 
it  is  doubtless  the  rule  that  they  are  taxable  in 
the  state  where  they  have  local  situation,  though 
the  owner  nay  reside  elsewnere  •  .  •"  (italics  ours) 

In  PEOPLE  v.  HOME  INS.  CO,,  29  Cal,  533,  the  court 
quoted  approvingly  the  language  of  Mr,  Chief  Justice  Lourie  in 
FINDLEY  v,  CITY  OP  PHILADELPHIA,  32  Pa.  St.  It.  381: 

"There  is  nothing  poetical  about  tax 
laws.  Wherever  they  find  property,  they  claim  a 
contribution  for  its  protection,  without  any 
special  respect  to  the  owner  or  his  occupation," 

It  has  been  necessary  for  t*ie  City  and  County  of  San 
Francisco  to  provide  police  protection  and  fire  protection  for  a 
period  of  almost  two  years.  It,  therefore,  cann^.  be  stated  that 
this  property  is  merely  passing  through  San  Francisco  in  transitu. 

The  case  of  ROSASCO  v.  COUNTY  OF  TUOLUMNE,  143  Cal.  430, 
la  likewise  authority  for  the  proposition  that  personal  property 
which  Is  maintained  or  kept  in  a  county,  to  some  extent,  is  tax- 
able in  that  county: 

"To  authorize  the  taxing  of  personal  prop- 
erty In  any  other  county  than  that  in  ■tilth  tiie  owner 
resides,  it  must  appear  that  the  property  is  being  to 
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some  extent  kept  or  maintained  in  such  county,  and 
not  there  casually,  or  in  transitu,  or  temporarily, 
in  the  ordinary  course  of  business  or  commerce*" 

The  court  quotes  approvingly  from  PEOPLE  v.  NILES,  36 
Cal.  282,  and  mentions  this  case  as  its  authority  for  its  de- 
cision. 

We  find  the  oourt  in  PEOPLE  v.  NILES,  supra,  Giving 
the  following  Illustration  as  a  means  of  determining  the  county 
which  may  properly  tax  personal  property  where  the  situs  of  the 
personalty  is  independent  of  the  domicile  of  its  owner.  It  is 
Interest  to  note  that  this  illustration  follows  Immediately 
subsequent  to  the  language  quoted  from  ROSASCO  v.  COUNTY  OF 
TUOLUMNE,  supra: 

"If  A.,  a  resident  of  San  Francisco,  has 
cattle  and  sheep,  which  he  keeps  or  herds  on  pastures 
In  San  Mateo  County,  and  lias  them  there  for  that  purpose  on 
the  first  Monday  in  March,  or  at  any  subsequent  time  be- 
tween that  day  and  the  first  Monday  in  August,  they  are 
taxable  in  San  Mateo  County,  unless  they  have  been  brought 
there  at  some  time  subsequent  to  the  first  Monday  in  March 
and  have  been  already  assessed  in  the  county  from  which  they 
were  brought." 

In  22  FED.  REP.  54,  at  57,  the  case  of  C.  N.  NELSON 
LUMBER  CO.  v.  TOWN  OF  LORAINE,  we  find  the  court  citing  many 
cases  of  various  states  (Including  PEOPLE  v.  NILES)  for  the  follow- 
ing statement: 

HThe  mere  intention  in  such  a  case,  where 
there  has  been  no  sale  or  transfer  of  shipping  out 
of  the  state  at  some  indefinite  time,  depending  upon 
some  circumstance  so  uncertain  as  the  weather  and 
the  floods,  would  not  amount  to  putting  the  property 
in  actual  or  legal  transit  so  as  to  bring  them  within 
the  principle  recognized  in  the  adjudged  cases." 

The  brandy  stored  in  the  City  and  County  of  San  Fran- 
cisco Is  to  remain  here  for  some  indefinite  time  (possibly  for 
several  years)  and  it  may  be  either  returned  to  San  Joaquin 
County  or  sold  without  ever  being  returned. 

The  time  element  and  the  conditions  are  so  uncertain 
and  as  stated  in  the  Nelson  Lumber  Company  case,  the  present 
condition  of  storage  "would  not  amount  to  putting  the  property 
in  actual  or  legal  transit". 

The  same  legal  principle  is  enunciated  by  the  supreme 
Court  of  the  United  states  in  Brown  v.  Houston  and  Is  found  in  29 
L.  Ed.  622. 


• 


. 


- 


•  e  9<**o 


ho 


- 


f 


- 


M    On* 


•n 


#4 


You  are,  therefore,  advised  that  the  brandy  in  question, 
under  the  ciroumstanoes  stated,  cannot  be  considered  in  transitu 
and  for  the  purpose  of  assessment  should  be  deemed  to  have  estab- 
lished a  situs  in  the  City  and  County  of  Dan  Francisco. 


Respectfully, 


CltY  A'fcC&lfeY 


ASSESSOR 
City  Hall. 
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March  23,  1936. 
SUBJECT:  Right  to  Waive  Tort  in  Contract, 

Dear  Sir. 

I  have  your  request  for  an  opinion  as  to  whether  it  would 
be  proper  to  sign  a  contract  which,  among  its  recitals,  contains 
the  following  clause : 

"Consumer  agrees  to  indemnify  and  hold  Comp- 
any harmless  from  and  against  any  and  all  claims,  de- 
mands, suits,  or  liability  for  damage  to  or  loss  of 
property,  or  for  injury  to  or  death  of  any  persons, 
arising  out  of  or  in  any  way  connected  with  the  use 
of  Flamo." 

OPINION 

It  is  axiomatic  that  in  a  contract  a  municipal  officer 
may  not  waive  negligence  for  which  the  other  party  should  be  re- 
sponsible. Such  attempt  would  be  considered  an  ultra  vires  act 
and  not  binding  on  the  municipality.  This  would  be  true  even 
though  the  other  party  did  not  know  that  the  municipal  officer 
did  not  have  power  to  waive  the  tort. 

See.  VOL.  28,  CAL.  &  PAC.  DIGEST,  sec.  226, 
and  cases  cited* 

You  are,  therefore,  advised  that  the  provision  that  the 
Standard  Oil  Company  of  California  shall  be  indemnified  for  any 
negligence  which  may  result  from  the  use  of  Flamo  cannot  be  in- 
corporated in  a  contract  to  be  signed  by  your  office. 

Respectfully, 

CM  ATTORNEY" 


Chief  of  Police, 
Hall  of  Justice. 
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March  24,1S36  • 


SDBJKCTi  The  only  itacnar  In  which  »*™*mw 
Kate  Base  for  Taxlcab  orvice 
May  bo  'Modified  is  by  /tesenefeiOnt 
of  tho  Ordinance  Fixing  tho  Sma». 
(Xaucot  Cab  Application) 

oentlemsnt 

On  the  sixteenth  day  or  this  oonth,  you  trenoi.iitted  to 
office  a  iettor  requesting  ay  01  inion  on  a  problem  submit  tea  to  your 
Department  by  the  Luxor  Cabs,  through  tho  sseditta  of  a  letter  hearing 
date  of  the  tiiirteenth  instant,  both  of  which  concerned  ch&rcse  for 
taxleab  transportation. 

Ihe  inquiry  concerns  the  authority  of  your  body  permit  tins 
the  afoz*eeald  taxicab  organisation  to  chares  a  paeaevcer  for  transports* 
tlon,  on  h  basis  of  five  casta  for  each  one-fifth  mils  of  service 
instead  oi  ten  cents  for  each  two  fifths  of  a  mile,  as  the  latter  rate 
is  set  forth  in  Hill  No.9448,  Ordinance  ivo.9029,  (;;ew  Tories). 


anna 


& 


Ths  Taxieab  ordinance t  foearin,   nurabor  fl979  (gov  Series,} 
in  section  24  thereof,  provides,  in  the  ar*encb:snt  thereto  by  tho 
aforesaid  Ordinance  He  ,0029  0>ew    eries),  tlaat  ar  ee  for  taxi  cabs 

shall  bo  in  this  fashion,  to-w±t: 

aH©  person,  fira  or  corporation  ownin,  , 
operating  or  controlling  any  litotor  vehicle 
operated  as  a  taxleab  shall  charts  other 
msxlynin  or  isinisaaa  fares  tiian  in  this  section 
provided  s 

"tSaadaaas  Rates, 
(a)     Hi©  ■smxlmsa  rate  of  fare  is  25  cents 
for  the  first  one-quarter  raile  or   ,fla^*i  ton 
(10)  cents  for  each  additional  one-fifth  {1/5} 
miloj  ten  {10}  cents  for  each  two  minutes  waltinc 
tiatsf  and  twenty-five  (25}  cents  for  each  additional 
passenger  over  one. 

"ainlwun  fates. 

)2he  minianra  late  of  faro  is  fifteen     15) 
cents  for  the  first  one-quarter  (}}  mile  or  ,flac»j 
ten  (10)  conte  for  each  additional  two-fifths 
(2/5)  miles}  ten  (10)  cents  for  each  two  and  one- 
half  (2^-)  siiniites  waitin,    tloef  and  tsn( 10  )  cents 
or  each  additional  r asset < ,,er  over  one." 
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A  oloee  readin  of  the  foregoing  terms  of  the  orair>eu:ce 
jUitlicates,  that  the  --oar       orvipors  ueed  in  the  naxixamt  rate 
baa*  a  different  madias  ei  calculation  than  that  used  in  the  -««1— t* 
rate  husm$   emt  la.  In  the  former,  alter  the  'flac1  char  e,  the 
mileage  la  cajputeu  on  a  one-fifth  basis,  ifcile  In  the  latter,  the 
additional  mileage  la  determined  by  a  two-fifth  mile  measurement. 

ire  can  ho  nc     t  hut  that  the  legislative  ody 
•xpreeeed  the  indicated  difference  after  a  proper  consideration  of 
the  same,  and  particularly  where  it  is  dictated  t:  .at  no  porson 
"•hall  caar  e  other  magjnura  or  miniEaas  fares"  than  u.oee  specifically 


SO  authorise  you  to  i-ermit  the  change  as  requested  would 
1  effect  be  a  substitution  of  :;our  Jvsdgnen*  jor  that  of  trie  card 
of  Supervisors*  octuato  a  change  in  the 

mini  runs  rate,  a  like  action  might  be  taken  in  reference  to  the 
movlam  charge*  All  of  which  a*eens  a  modification  of  the  terms 
adopted  b>  the  law-enact  In j  body* 

xou  are  advised  to  deny  the  application  for  aba  aut . 
to  change  toe  rate  base,  informing  the  applicant  to  submit  its  plan 
wo  visors  for  amendment  of  the  quoted  section  to 

accomodate  its  wishes* 

I  ectful 

city  Attorney* 
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Maroh  24,  1936. 

SUBJECT:  Right  of  Owner  of  Real  Property  to 
Apply  for  Rezoning  After  Refusal  by 
Board  of  Supervisors  to  Approve  Re- 
zoning  by  City  Planning  Commission 
on  its  own  Motion, 

Gentlemen : 

This  office  ia  in  receipt  of  your  request  for  an  opinion, 
as  follows : 

REQUEST 

Recently  the  vity  Planning  Commission  rezoned  a   portion 
of  Van  Ness  Avenue  on  its  own  motion.  Approval  of  this  rezoning 
was  refused  by  the  lioard  of  Supervisors,   several  interested 
property  owners  now  desire  to  make  an  application  to  the  city 
Planning  Commission  to  rezone  this  property,  notwithstanding 
the  failure  of  the  Board  of  Supervisors  to  approve  tne  attempt 
of  the  City  Planning  Commission  to  rezone  on  its  own  motion. 
Must  a  year  elapse  before  such  application  by  an  interested 
property  owner  can  be  submitted  to  the  Commission? 

OPINION 

Section  117  of  the  San  Francisco  charter  provides  in  part 
"that  in  case  of  disapproval  by  the  commission  or  by  the  supervis- 
ors on  appeal  of  a  proposed  change,  such  proposed  cliange  may  not  be 
resubmitted  to  or  reconsidered  by  the  commission  for  at  least  one 
year".  This  is  the  only  part  of  the  charter  which  restricts 
applications  to  a  definite  period  of  time,  but  the  portion  of 
section  117  dealing  with  the  requirement  of  a  lapse  of  tine  for 
at  least  one  year  does  not  apply  to  proceedings  initiated  by  an 
interested  property  owner  where  the  original  attempt  to  rezone 
was  on  the  motion  of  the  City  Planning  Commission,  but  applies 
only  to  cases  v/here  a  property  owner  lias  initially  asked  for  the 
I one  change. 

It  Is,  therefore,  my  opinion  that  an  interested  property 
owner  may  at  this  time  apply  for  a  rezoning  of  the  property  and 
he  is  not  required  to  await  the  lapse  of  a  year  before  making 
application. 

Respectfully, 


CITY  ATTORNEY 

City  Planning  Commission 
City  Hall 
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March  25,  1936. 


SUBJECT:  In  Ret   Right  to  Remove  Names  of 

Holdovers  from  Lists  of  Candidates. 


Dear  Sirs: 

I  have  your  letter  reading  as  follows: 

"Your  attention  is  respectfully  directed  to  the  follow- 
ing excerpt  from  the  minutes  of  the  regular  nesting  of  the 
Civil  Service  Commission  held  January  3,  1930: 

'The  following  item  of  unfinished  business  came  up 
for  further  consideration: 

•Application  of  U.Y.'.Sv/anitz  for  status  as  a  holdover 
permanent  appointee  on  the  old  Civil  Service  list  of 
Assistant  Engineers  of  the  Board  of  Public  YiorkB. 

•A  letter  dated  January  8,  1936,  containing  the 
following,  was  received  from  Attorney  Grover  O'Connor 
(D  B-290G): 

"On  behalf  of  the  Civil  Service  Association,  I  hereby 
object  to  granting  the  application  of  ^.Yv.Sv/anitz  to  be 
recognized  as  having  status  ao  a  holdover  permanent 
appointee  from  an  old  Civil  Service  list  of  eligibles  for 
the  position  of  Assistant  Engineer  under  the  old  Eoard  of 
Public  Works.   I  am  informed,  there  is  a  strong  feeling 
among  the  present  employees  in  the  City  Engineer's  office 
a^,ai--Gt  granting  this  application  because,  if  it      .  .ted, 
a  very  grave  injustice  will  be  done  to  such  employees.   I 
have  been  informed,  time  Ur«  Swanitz  was  laid  off  sixteen 
years  ago,  to-wit,  September  10,  1319,  and  that  in  the 
:  .oautine  lie  asserted  no  claim  whatsoever  to  holdover  status. 
I  am  further  informed  that  there  are  soi.ie  eight  or  ten 
other  men  on  the  same  list  as  that  on    <  .  r.  Cv/anitz 
bases  his  claim  who  would  be  entitled  to  holdover  3tatus, 
if  ifc  were  granted  to  Ivir.  Swanitz.   If  all  these  men  were 
allowed  holdover  status,  they  might  thai  be  aoved  into 
existing  high  salaried  positions,  as  vacancies  occurred 
therein,  or  into  new  high  salaried  positions  which  hereafter 
may  be  created,  u.ereby  blocking  the  avenue  of  promotion 
for  present  employees  in  the  City  Engineer's  office  for 
many  years  to  come. 

"As  I  am  informed,  there  are  at  the  present  time  four 
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assistant  en.  leers  in  theCity  Engineer's  office  who 
draw  salaries  ranging  from  v300  to  .,,350  per  month,  and 

avenue  of  promotion  to  these  positions  and  other 
si  'ilar  positions  which  hereafter  may  be  created  would 
be  blocked  to  present  lower  salaried  employees  of  the 
City  Engineer's  office.   Tills,  of  course,  w  ould  work  a 
grave  injustice  to  them, 

"The  list  on  which  I.ir.  Swanitz  bases  his  claim  v/as 
adopted  January  9,  1913,  and  on  February  2,  1931,  twenty 
names  were  removed  from  said  list  by  your  commission 
under  the  two  year  law.   Among  these  names  wa3  that  of 
.  -r.  Swanitz.   I  am  informed,  that  the  men  whose  names 
were  then  removed  from  said  list  had  all  been  laid  off  on 
September  10,  1919. 

"Under  your  status  resolution  adopted  November  3,  1933, 
the  old  classification  •Assistant  Engineer*  corresponds  with, 
the  new  classifications  P  214,  f   320,  F  810,  P  514  and  P  518, 
namely  Construction  Engineer,  Senior  Civil  E  gineer,  Engin- 
eer of  Street  Improvement  Investigations,  Engineer  of  Stroct 
Improvement  plans  and  Office  Engineer,   Therefore,  if  Mr. 
Swsxfitz's  claim  were  recognized  lie  vould  be  eligible  to  fill 
vacancies  in  any  of  the  last  mentioned  positions,  and  would 
so  deprive  present  employees  in  the  City  Engineer's  office 
from  advancement  to  any  of  said  positions  probably  for 
decades. 

"I  am  Informed,  that  after  Mr.  Swanitz  was  laid  off  he 
worked  as  an  Engineer  for  the  Vallejo  Water  Supply  on  the 
Gordon  Valley  Water  Project  under  Mr.  C.  E.  Grunsky.   As 
I  am  Informed,       uiitz's  salary  in  this  position  was 

0.00  or  $300  a  month  whereas  his  salary  at  the  time  of 
lay  off  was  (175.00.   Subsequently,  as  I  am  informed,  he 
was  employed  as  a  designer  by  the  Pacific  Gas  and  Electric 
Company  at  a  salary  in  excess  of  the  city  rate. 

"The  foregoin  facts  are  submitted  in  support  of  the 
contention  of  the  present  empl  yees  in  theCity  Engineer's 
office  that  during  the  period  of  said  euployment  of  I  ■. 
Swanitz,  he  had  no  desire  to  assert  or  maintain  any  right 
to  be  empl  yed  by  the  city. 

"It  would  appear  to  be  obvious  that  Mr.  Swanitz  lias 
slept  on  his  rights  for  many  years,  and  thst  both  laches 
and  the  statute  of  limitations  now  run  against  his  claim. 

MI,  therefore,  request  you  to  carefully  look  into  all  of 
the  consequences  whloh  would  result  from  an  allowance  of  Mr. 
Swanitz* s  claim.   They  would  spread  far  beyond  hi  self, 
and  undoubtedly  would  involve  your  commission  in  endless 
disputes  and  probably  in  a  great  deal  of  litigation  and 
possibly  woiild  hamper  greatly  the  uninterrupted,  harmonious 
operation  of  theCity  Engineer's  office." 
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•Upon  motion  duly  made  and  seconded,  it  was  unani- 
mously ordered  that  action  on  this  case  be  postponed  for 
one  week  for  opinion  Crom  the  City  Attorney,1" 

I  am  also  in  receipt  of  a  letter  from  Mr.  John  J,  Dailey, 
Attorney  for  Mr.  Swanitz,  the  original  of  which  was  addressed  to  you. 
This  letter,  among  other  charges,  in  substance  states  that  at  many 
times  while  the  name  of  *4r.  Swanitz  remained  upon  the  list  of  cand- 
idates, vacancies  in  positions  existed  in  the  Engineering  Department 
and  that  under  his  classification  he  was  entitled  to  occupy  one  of 
them.       Dailey  does  not  state  that  I.Ir.  Swanitz  ever  demanded 
any  of  these  positions  or  protested  against  failure  to  certify  him 
to  one  of  them.   On  the  contrary,  it  would  appear  from  !!r.  O'Connor's 
statement  contained  in  your  communication ,  that  Mr*  Swanitz  was, 
during  a  considerable  portion  of  the  time  intervening  between  the 
date  of  his  lay-off  and  the  date  of  the  abolishment  of  the  list, 
employed  by  other  parties. 

OPINIO!?. 

In  answering  yoxir  request  we  Ernst  give  consideration  to 
two  elements  which  enter  into  the  determination:  first,  the  right 
of  your  Commission  to  remove  the  names  of  so-called  holdovers  after 
a  specified  time,  and  secondly,  the  delay  of  the  present  applicant 
to  protest  against  his  non-appointment. 

Yoiu*  rule  upon  the  subject  reads  as  follows: 

"Vilien  such  'holdovers'  have  not  been  reappointed 
to  a  permanent  position  within  a  period  of  two  years  from 
the  date  of  their  last  lay-off,  their  eligibility  for  re- 
appointment may  be  cancelled  by  the  Commission." 

This  rule  was  adopted  pursuant  to  the  provisions  of  Section 
3  of  Article  XIII  of  the  so-called  old  Charter.  The  powers  granted 
by  the  Section  are  rather  broad: 

"The  Commission  shall  make  rules  to  carry  out  the 
purposes  of  this  article  and  for  examinations,  appoint- 
ments, promotions  and  removals^  etc.  *  #  •*" 

Authority  is  not  necessary  to  sustain  the  right  of  the 
Civil  Service  Commission  to  make  rules.   It  lias  been  sustained  by 
the  Courts  of  this  and  all  other  states  where  civil  service  exists. 
The  only  matter  to  determine  is,  are  the  rules  reasonable  and  do 
they  conflict  with  the  Charter  provisions  upon  the  subject. 


In  lay  opinion,  the  rule  in  the  instant  ca3e  is  reasonable. 
In  fact,  it  appears  to  be  absolutely  necessary  for  the  ordinary 
oondxict  of  the  affairs  of  your  Commission.   It  must  be  recognized 
that  employment  ceases,  and  positions  beoome  vacant  by  lack  of 
funds  and  also  by  reason  of  the  completion  of  projects  in  which 
work  is  being  performed.   To  hold  otherwise  would  mean  that  lists 
of  candidates  for  appointment,  after  serving  their  probationary 
period,  would  forever  afterwards  be  entitled  to  appointment, 
without  regard  to  whether  they  continued  to  possess  the  qualifica- 
tions for  the  position  for  which  they  might,  at  one  period, 
irrespective  of  the  lapse  of  tire,  have  been  declared  qualified 
to  fill.   I  doubt  if  such  intendment  was  the  intention  of 
charter  framers.   It  was  undoubtedly  their  intention  that  when 
persons  were  certified  to  a  position,  they  world  be  qualified  to 
perform  the  duties  of  that  position,  and  that  it  was  not  incumbent 
upon  any  department  head  to  accept  the  certification  of  a  prospective 
appointee  whom  the  Civil  Service  Commission  would  have  reason  to 
believe  had  not  the  requisite  qualifications  for  the  place. 

Therefore  a  time  might  cane  when  the  Comrdssion  would 
realize  that  those  upon  a  list  of  candidates  had  not  the  qualifica- 
tions to  perform  the  duties  of  the  position  and  they  should  have 
the  authority  to  so  declare.   As  a  matter  of  fact,  the  old  Charter 
seems  to  so  declare  for  the  reason  that  Section  10  of  Article  XIII 
provides  that  the  Commission  may  strike  names  from  the  register 
after  the?/  have  reriained  thereon  more  than  two  years.   A  holdover 
is  only  a  candidate  for  appointment  to  a  position.   The  position 
may  be  the  3ane  one  which  ne  previously  held,  or  it  ray  be  a 
similar  one  in  some  other  department,  but  nevertheless  he  is  a 
candidate  for  appointment. 

See:  MAI FN  v.  TRACY,  185  Cal.  272; 

WHITE  v.  ROSENTHAL,  37  Cal.App.  51'J. 

I  am  mindful  of  the  case  of  R0OBRS  v.  BOARD  0  P  BLIC 
8,  208  Cal.  291.   I  do  not,  however,  believe  that  the  instant 
case  comes  within  the  doctrine  laid  down  in  that  case  for  ^nere, 
at  all  times  while  the  candidate  was  upon  the  list,  the  position 
existed  and  he  was  entitled  to  be  certified  to  it.   In  the  instant 
case  the  OowmiBeion  has  practically  found  that,  for  a  long  period 
of  time,  the  position  has  ceased  to  exist.   'therefore  I  on  of 
the  opinion  that  the  ROGERS  case  contains  no  statement  preventing 
the  striking  of  tuna*  of  holdovers  from  a  list,  provided  that 
there  are  no  positions  open  within  the  classification  at  the  ti  e 
the  action  is  taken. 

Of  course,  it  is  elementary  that  if,  during  the  existence 
of  thelist  of  holdovers,  a  position  within  the  classification 
covered  by  the  list  were  vacant  it  should  be  filled  from  this  list, 
but  when  the  names  have  been  removed  from  the  list  tliev  no  longer 
are  eligible  candidates. 


-5- 


Thls  brings  us  to  the  second  question  as  to  whether,  when 
the  Civil  Service  Commission  foils  to  act  over  a  long  period  of  time, 
can  one  who  woiild  be  beneficially  interested  in  its  action  sit  idly 
by,  when,  by  protesting  against  its  wrongful  action  or  failure  to 
act,  he  might  have  availed  hi nself  of  the  rights  which  he  now  claims. 
In  other  words,  can  one  who  might  have  the  right  to  certification 
to  a  position  lose  that  right  by  his  own  laches* 

In  the  instant  case  it  appears  that  Lr.  Gwanitz  was,  with 
several  other  employees,  laid  off  from  his  employment  in  September, 
1919,  and  that  no  action  was  taken  by  the  Commission  to  abolish  the 
list  until  February,  1931,  -  more  than  eleven  years  after  the  lay-off, 
During  this  time  Mr*  owanitz  took  no  action  to  assert  Ms  rignto, 
or  to  protest  against  the  action  or  lack  of  action  by  the  Commission. 

Although  a  person  may  have  a  particular  right,  that  ri 
does  not  forever  remain  subject  to  exorcise*   The  debarring  period 
may  be  short  or  long,  according  to  the  equities  of  the  case  a3  well 
as  the  intervening  of  the  rights  of  other  persons. 

Laches  is  defined,  in  Cal.  Juris.  Vol.  10, p*  520,  as 

"such  neglect  or  omission  to  assevt  a  right  as  takin  In 
conjunction  with  the  lapse  of  time,  more  or  less  ^eafc, 
and  other  circumstances  causing  prejudice  to  an  adverse 
party,  operates  as  a  bar  in  a  court  of  eq-  ity.  *  ■"■   *  *  • 
•  «  *  -::-  -:>  acq\ilescence,  a  resting  satisfied  with  or  sub- 
mission to  an  existing  state  of  things." 

In  applying  the  doctrine  of  laches  to  the  rights  of  muni- 
cipal employment,  Honorable  Percy  V.  Long,  in  an  opinion  dated  April 
8,  1910,  and  addressed  to  the  Board  of  lire  Commissioners,  has  said: 

"The  facts  above  stated  show  that  the  petitioner  liad 
delayed  fop  ten  years  in  making  application  for  assign- 
ment as  lieutenant,  and  I  do  not  consider  it  necessary 
in  this  opinion,  to  go  in  to  the  question,  of  his  rights 
at  the  time  of  the  Charter's  adoption.   he  would  certainly, 
from  the  facts  you  present  for  my  consideration  not  be 
entitled  at  this  late  date,  to  the  relief  asked  for." 

Judge  Long  also,  in  an  opinion  dated  January  20,  1915, 
held  that  four  years  was  the  statutory  period  of  limitation  within 
which  a  Captain  of  the  lire  Derjartment  coo.  Id  protest  against  an 
Improper  redixctlon  in  rank.   On  June  25th  of  the  same  year  he  held 
that  a  petition  for  reinstatement  in  the  Fire  Department  came  too 
late  when  it  was  made  eleven  year3  subsequent  to  resignation  praot- 
ioally  under  doirees. 


BO 


Laches  is       eroed  by  the  statutory  limitati;  . 
As  Is  stated  in  Cal.  Juris: 

"The  defense  of  laches  is  different  from  the  statute 
of  limitation  in  this,  that  in  order  to  bar  a  remedy  because 
of  ladies,  there  must  appear,  in  addition  to  mere  lapse  of 
time,  sane  circumstances  from  \       ;e  defendant  or  ace.ie 
other  person  may  bo  prejudiced,  or  tiiere  r.-rust  be  si;, 
lapse  of  ay  be  reaso-  abl.,.r  a -prosed  that 

such  pre,^ud3.ce~\yill*  ocbvr '*i?3 "■■o  remedy  is  allweu  *  -:■•  « 

"  -::-.   Lachea  or  no  laches,  an  action  not  bro u$it  v/ithin 
the  statutory  period,  is  barred,  unless  the  ease  falls 
within  same  exoeption  which  the  statute  ltae       ;.H 


erefore  you  are  eu 
your  Co:,:  u.38ion  relative  to  t 
from  the  lists  of  candidates  is  a 
action  in  re 
that,  if  st  axis 

in  the  clas3if  cation  embraced 
van  —  fit  oji  you  t-  fill  snob  a  >ob 
from  the  list.   iowwver, 
to  the  position  could,  by  their  si 
waived  said  right  and,  if  in  your 
ample  or*      ty  to  protect 
of  your  od  oi 

other  persons  to  said  oositin 
now  debarred  from  assr- 


Ja  ny  opinion,  tae  rule  of 
moral  of  the  names  of  holdovers 
reasonable  rule,  and  that  your 

t  ease        ~j  and 
there  was  e 

the  list,  and  a  requisition 
,  it  should  have  been  fllldd 
eceive  certix'ication 
lenee  or  failure  to  act,  have 
opinion,  those  on  the  list  had 
st  She  aetioi  or  lacir  of  action 
four  jears  and  the  rights  of 
od,  such  persons  are 
ri  ;hts  to  the 


Very  truly  yo 


dlflf  kl :™ 


To  the  - 

Civil  Service  Commission. 

Copies  to 

John  J,  Dailey,  Esq., 

ffrover  0* Connor,  Esq. 


* 
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March  30,  1936. 

SUBJECT:  In  re  -  Taxation  of  Property  in 
Proposed  McLaren  Park, 

Dear  Sir: 

I  have  your  letter  of  the  27th  wherein  you  ask  if  it  is 
possible  to  pass  an  ordinance  exempting  property  within  the  proposed 
boundaries  of  McLaren  Park  from  taxation,  or  to  cause  the  Assessor 
to  levy  a  moderate  tax  of  $1*00  per  year,  due  to  the  fact  that  the 
city  contemplates  the  piirchase  of  this  property  at  some  future  date, 

OPINION 

Section  1  of  Article  XIII  of  the  Constitution  provides : 

"All  property  in  the  state  except  as  other- 
wise in  this  Constitution  provided,  not  exempt  under 
the  laws  of  the  United  States,  shall  be  taxed  in  pro- 
portion to  its  value,  to  be  ascertained  as  provided 
by  law,  or  as  hereinafter  provided,1* 

The  last  phrase  in  the  above  quoted  portion  of  the  section 
mentioned  lias  to  do  with  certain  kinds  of  personal  property  whioh 
are  taxed  at  certain  rates  as  provided  in  the  Constitution  and  does 
not  apply  to  real  estate. 

The  clause  quoted  -  "shall  be  ta^ed  in  proportion  to  its 
value,  to  be  ascertained  as  provided  by  law"  -  charges  the  Assessor 
with  the  duty  of  fixing  the  value  of  all  taxable  property  with 
certain  exceptions  which  do  not  apply  to  real  property. 

Section  3627  of  the  Political  Code,  which  regulates  the 
assessment  of  property,  and  whioh  may  be  looked  upon  as  the  law 
enacted  pursuant  to  the  above  quoted  provision  of  the  Constitution, 
provides : 

"All  taxable  property  must  be  assessed  at  its 
full  cash  value  except  #■  •»  #•"  (The  exceptions  do  not 
apply  to  real  estate,) 

The  section  concludes  with  the  following  language: 

"Cultivated  and  uncultivated  land  of  the  same 
quality  and  similarly  situated  shall  be  assessed  at  the 
same  value," 

You  are  therefore  advised  tiiat  at  this  time  the  Board  of 
Supervisors  can  take  no  action  which  woiild  liave  any  bearing  upon 
the  assessment  of  any  property  within  the  oity  and  County  of  San 
Francisco,  However,  when  the  Board  sits  as  a  board  of  equalization 
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• 
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commencing  with  the  first  Monday  in  July,  it  has  full  power  to  de- 
termine the  value  of  any  property  for  assessment  purposes,  bearing 
In  mind,  of  course,  the  last  quoted  portion  of  Section  3627,  to  the 
effect  that  cultivated  and  uncultivated  land  of  the  same  quality  sim- 
ilarly situated  shall  be  assessed  at  the  same  value* 

Yours  very  truly, 


CITY"  AtfttMffl? 


Hon.  Adolph  Uhl, 
Board  of  Supervisors, 
City  Hall. 
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April  3,  1936, 


fiBBJl.CU  In  Re:  Continuation  oi       oa 

of  Persons  Ooeup;  on 

January  1,  1931, 

Dear  Sirat 

I  have  before  me  your  letter  relative  to  the  proper 
enaction  to  be  paid  to  L  retta  J'-cKeon,  Ann  I.Rodney, 
Jesslo  0.  hi£htower,  Alice  ■■'■•   Cox,  Grace  W,  Gardner  end 
Charline  Davis,  general  clerks  employed  in  the  effice  of  the 
Tax  Collector. 

It  appears  that  Clerki       ,  -      ■     ,  :xtower, 

Cox,  Gardner  and  Davis  were  appointed  clerics  In  the  Tax  Office 
in  192G  and  that,  hj   the  renewal  of  t  emporary  appointments, 
worked  co  tinuously  until  January,  1934*   On  January  2,  1930, 
an  action  was  and  her  co-workers, 

cox,  Davis,  Gardner,     fee***  and  iiodney,  a?;aln«t  the  Civil 
Service  Cainmlssion  to  compel   -   ■■■!  imB ill  to  /rive  all  of 
these  clerks  the  status  of  permanent  employees  upon  t      nds 
that  the  positions  which  they  were  filling  were  jictually  per- 
manent positions  end  that  each  of  them  had  served  the  requisite 
six  months  probationary  period. 

Judgment  was  rendered  in  favor  of  tlie  clerks  by  the 
rlor  Court  on  January  t>,  1934,  the  jud  ment  declaring  that 
each  of  these  clerks  was  entitled  to  her  perr-ane  t  3tatus  f: 
the  date  of  her  appointment  in  1928,  and  that  they  T.rere  entitled 
to  hold  their  respective  positions  to  which  they  had  been 
appoint e.  .     I  appeal  was  taken  from  the  decision  of  the 
Superior  C  ourt  for  the  reason  that  practically  the  sane  facts 
had  be  on  passed  upon  the  in  the  case  of  Mc  -.  .    XL 

SEFV3  sorted  in  133  Cal. 

On  January  1,  1931,  each  of  those  clerks  was  receiving 
,160,00  per  month  which  salary  was  reduced  to  150.00  in 
Salary  Ordinance  of  i.  e  question       ses  as  to 

whet  ,er  or  not  the  clerks  mentioned  are  entitled  to  receive  the 
salary  which  they  were  receiving  on  January  1,  li/31,  or  whether 
these  salaries  can  be  re 
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dection  71  of  the  Charter,  dealing  witto  the  fixing 
of  salaries  of  employees  of  the  clt.  a  folio* 

proviai 

.he  adoption  or  salary  standards  as  In 
tills  chart-,  'age  rates  for 

t  to  sut  all  be  as 

^oinneadc  ;or,  board  or  carjiais3iou  living 

app  power    I  •sitioas  arn  the 

i     pro-  .at  any 


5l,   to 


so 


ider  ct  ade  from  time  to  t 

your  aeveral  em;  entioned  sere 

appointed  to  ao-called  temporary  positions.   As  a  matter  of 
fact,  rrued  until 

after  the  came  effec  jdell, 

,  ttiat 
notwithsta       is  fact  that  these  persons  were  from  tine  to 

Hector's  Office  as  tc-rpora 
ees  they  wo  w  .    fact,  permanent  er  ■■-..!.  oyec*  for"  their  service, 

■j,.        This        e  case 
these  persons  were  actually        pex^ar.         m.3   on 
Ja::  posi- 

tions which  they  held        date,  in  my  opinion,  under  the 

..tes  of  are  entitled  to  receive  the 

same  salaries  which  they  were  receiving  on  January  1,  1951. 

The  question  has  beer  ra  persons 

were  1  .  f  they  now  continue  to 

Lly"hola  the  MB**         rt  has  held,  in  a  case  in  wh 
£hese  employees  we:-      ctly  interested  and  also  in  the 

illiduddy  case  above         ,  &iiat  after  serving  a  probation- 
>oriod  in  excess  of  six  ■  .Thich  actually 

practice  with  a  rcas  ee  of  continuity 

and  pemane  having 

had       rvice  v/ere  e  moaning 

of  the  Civil  Service       one  of  the  ole 

•e    air  app;  .  al 

and,  as  they  still  3     ue  to  occup  eir 

ire  is  legal. 

I  had  oox  .      on  April  1.      ,  to  advise  your 
Commission  upon  a  similar  subject  wherein,       tactically  the 
same  rea       as  set       'n  this 


«*•> 


.nicy  appointees  holding  their  respective  positions  on 
January  1,  1931,  held  them  in  accord  with  the  provisions  of 
the  old  Charter  and  when,  after  the  advent  of  tlxe  present  Charter, 
these  same  persons  were,  under  Civil  Service  certification, 
appointed  to  the  same  positions,  they  continued  to  legally  hold 
these  positions  and  were  entitled  to  the  same  compensation  which 
they  were  receiving  as  emergency  employees. 

The  instant  case  is  ever,  stronger  than  the  case  in- 
volving enereency  appointees  and  therefore  the  ruling  must  be 
the  sane.   This  ruling  should  apply  not  only  tc  those  cii 
whose  permanent  status  has  be  the  Court  but 

also  to  all      who  have  been  holding  their  positions  under 
similar  coj  -di  tiong . 

ore  ad  - 


To  t~ 

Civil  Sei'vice  Coirsnisaion. 

Ller 
The  Tax  Collector 
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April  3,  1936. 


SUBJECT:  In  Re:  Salaries  of  linployeoa 

Appointed  subsequent  to  January 
1,  1951. 


Dear  Sirs: 

I  have  your  letter  of  March  27th  to  which  is  attached 
copy  of  a  letter  written  to  you  try  "!r.  John  J.  Dailey  on  behalf 
of  Henry  Orespi,  a  general  clerk  in  the  employ  of  the  Tax 
Collector's  Office. 


OPINI' 

It  appears  from  Llr.  Dailey*  s  statement  as  well  as 
from  additional  information  submitted  to  me  by  your  office 
that  henry  Crespi  was  appointed  a  general  clerk  in  the  Tax 
Collector's  Office  on  April  6,  1931.   He  was  appointed  under 
temporary  certification  and  under  the  rule  in  force  at  tii 
time  was  entitled  to  receive,  and  did  receive,  a  salary  of 

0.00  per  month.   He  served  continuously  for  a  period  of  more 
than  six  months  receiving  the  salary  maa  tioned  until  June  30, 
1932.   At  this  time  the  entrance  salary  for  general  clerks  was 
fixed  at  vl50,00  per  month. 

It  do©3  not  appear  from  your  communx cation  or  fr 
,  Dailey' s  letter  just  when  Mr.  (.respi  was  given  the  status 
of  a  permanent  employee  but  I  take  it  that  this  is  unimportant 
for  the  reason  that,  after  his  appointment  on  April  6,  1931, 
and  before  the  effective  date  of  the  present  6harter,he  had 
served  continuously  in  the  position  for  more  than  six  months 
and  as  the  position  in  which  he  served  was  one  which  actually 
existed  in  practice  with  a  reas^  je  of  continuity  and 

permanaicy,  it  would  appear  that  as  far  as   .   espi's  tenure 
is  concerned  he  is  entitled  to  the  status  of  a  permanent  employee 
under  the  ruling  of  the.  District  Court  of  Appeals  in  cCillicuddy 
v.  Civil  service  Commission,  133  Cal.App.  7G2. 

'.:ever,  I  am  of  the  opinion  that    .    ospi  does  not 
come  within  that  class  of  employees  whose  compensation  cannot  b e 
reduced  upon  the  ground  that  they  were  receiving  a  car  ta 
compensation  on  January  1,  1931,  and  c.       1   to  lc       old  the 
same  positions,  for  the  reason  that  It  appears        .   ol  ley  's 
letter  and  from  the  memoranda  sent  me  from  your  Commission  that 
he  did  not  enter  the  service  of  the  city  until  April  6,  1931, 
and  therefore  was  not  employed  on  January  l3t  of  that  year. 
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salary  r^r^l^T^fo^  &  Sf?1^te^Vld9d  *« 

Very  truly  yours, 


To  the  - 

Civil  Service  Commission, 

Copies  to  - 

J on t roller 
wr.  John  J.  Dai ley 


#1 


. 


941 


April  7,  1936. 


SUBJECT:   In  Re,  Disposing  of  Railroad 

Ties  removed  from  the  Municipal 
hallway  by  Reason  of  Reconstruction. 

Dear  oir: 

You  have  asked  me  if  it  is  lawful  for  you  to  permit 

a  cliaritable  organization  to  take  certain  railroad  ties  which 
you  are  removing  from  certain  portions  of  b      ioipal  Railway. 
In  other  words,  is  it  necessary  that  you  offer  these  ties  for 
sale  or  store  then  in  yoj.r  storage  yards. 

OPINION. 

Ordinarily  it  Is  not  permissible  for  any  official  to 
dispose  of  any  property  belonging  to  the  City  and  County  of  San 
Francisco  except  in  the  manner  provided  by  law.   Our  Charter 
provides  that  when  any  department  is  in  possession  of  personal 
property  wnich  can  no  longer  be  used  for  the  purpose  for  which 
it  was  acquired,  it  may  be  sold  by  the  Purchaser  of  Supplies. 

This  undoubtedly  presupposes  ui&z   the  property  has 
some  value  and  that  a  purchaser  for  it  can  be  found.   If, 
however,  the  property  has  no  value  and  cannot  again  be  used 
by  your  department  and  the  keeping  or  storing  of  it  will  only 
entail  an  expense  upon  your  department,  it  appears  to  me  that 
you  are  justified  In  disposing  of  this  property  in  such  a  way 
as  would  be  most  beneficial  to  the  city  and  that  you  would  be 
Justified  in  having  it  destroyed  or  die:      J  in  any  ofc-er 
way  which  would  not  entail  additional  expense  upon  the  city. 

Understand,  however,  that  the  disposal  of  the  property 
in  the  manner  suggested  applies  only  to  ro-erty  that  is  value- 
less to  the  city  and  in  all  probability  is  not  fit  for  further 
use  in  any  of  the  city's  departments  and  the  keeping  of  which 
will  only  entail  needless  and  additional  expense  upon  the  city. 

Very  tr  .     rs, 

cKt  a^tor:^ 


To  the  - 

Manager  of  Public  Utilities, 

#1 


April  11,  1936. 


SUBJECT:   In  He,  Power  of  Board  of 
Supervisors  to  Insert  in 
Budget  Estimate  Itens  for 
Capital  Expenditures. 


Dear  Sir: 


I  have  your  letter  reading  as  follows: 


"With  reference  to  the  budget  for  the  forth- 
coming fiscal  year,  I  notice  in  Sectior  72  of  the 
Charter  tho  following  wording:   'The  Board  of 
Supervisors  may  increase  or  insert  appropriations 
for  capital  expenditures  and  public  improvements.* 

"Will  you  please  give  me  an  opinion  on  whether 
or  not  thia  wording  would  permit  Insertion  by  the 
Board  of  Supervisors  In  the  budget  of  an  item  for 
the  purpose  of  constructing  the  so-called  Lyon 
Street  lateral  approach  to  the  Golden  Gate  Bri. 
Consisting  as  It  does  of  a  concrete  trestle  and 
roadway,  it  seems  tc  me  that  t-  is  could  well  be 
considered  as  both,  a  public  Improvement  and  a 
captial  expenditure.   I  would  liko  to  have  this 
information  as  soon  as  you  can  conveniently  fur- 
nish it." 


OPINION. 


When  the  Budget  3stimate,  as  submitted  by  the  Ifeyor, 
is  before  the  Board  of  Supervisors  for  consideration,  the 
Board  has  the  power,  under  Section  72  of  tie  Charter  to  insert 
items  for  capital  expenditures  and  public  improvements.   The 
building  of  a  road  or  highway  is  a  public  improvement  and  in 
some  cases  the  amount  expended  therefor  may  be  a  capital 
expenditure. 

You  are  therefore  advised  that  if  the  proposed  road 
or  highway  Is  not  a  part  of  ti.e  Golden  Gate  Bridge,  the  Board 
of  Supervisors  has  the  power  to  make  an  appropriation  in  the 
Annual  Budget  and  Appropriation  Ordinance  to  finance  the 
construction. 

Very  truly  yours. 


CITY  AT    "   . 


To  - 

Supervisor  Arthur  I«.  Brown,  Jr. 


. 
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April  13,1936, 

SUBJECT:  Under  Terms  of  ""ome  Owners'  Loan 
Act  of  1933",  Real  Property  Owned 
By  Home  Owners  Loan  Corporation 
May  be  Assessed  and  Taxed  by  the 
Assessor, 

Dear  Sir: 

The  other  day  j ou  solicited  my  opinion  as  to  the 
authority  of  your  office  subjecting  real  property  standing  in  the 
name  of  "Home  Owners'  Loan  Corporation",  to  assessment  and  payment 
of  taxes  in  this  City  and  County,  You  Indicated  that  recently  a 
considerable  amount  of  real  property  had  been  acquired  by  the  said 
entity,  by  virtue  of  having  deeded  to  It  the  security  for  pepayment 
of  loans,  by  borrowers  in  default,  In  lieu  of  foreclosure, 

OPINION. 

The  "Home  Owners'  Loan  Act  of  1933",  (June  13, 1933, c. 64, 
48  Stat ,128)  in  section  4f     subdivision  (c),  thereof,  provides  as 
follows: 

"  •      The  bonds  issued  by  the  corporation 
under  this  subsection  shall  be  e  empt,  both 
as  to  principal  and  interest,  from  all  taxation 
(except  surtaxes,  estate,  inheritance,  and  gift 
taxes)  now  or  hereafter  imposed  by  the  United 
States  or  any  District,  Territory,  dependency, 
or  possession  thereof,  or  by  any  state,  county, 
municipality,  or  local  taxin^  authority.  The 
Corporation,  including  its  franchise,  its  capital, 
reserves  and  surplus,  and  Its  loan  and  income, 
shall  likewise  be  exempt  fron  sue-  taxation; 
except  that  any  real  property  of  the  Corporation 
shall  be  subject  to  taxation" to  the  same  extent, 
according  to  its  value,  as  other  real  property 
is  taxed,   •:■-  •::■  -:;-" 

In  view  of  the  foregoing  underscored  language  there  is 
no  question  as  to  your  light  to  assess  and  tax  the  real  property 
owned  by  the  above  referred  to  corporate  body,  and  you  are  so 
advised. 

Respectfully, 

City  Attorney, 
ASSESSOR. 
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April  24,  i:>36. 
SUBJECT:  Public  Foot  Race. 

Gentleman : 

I  have  before  me  your  request  for  an  opinion  ao  to  the 
locality  of  conducting  a  ahow  at  DreaLilnnd  Auditorium,  one  item  of 

oil  proposed  snow  ia  "an  athletic  contest  which  will  com- at  of 
a  race,  the  distance  to  be  fi        ra,  Cisco  to  Lev/  York  and  to  be 
run  on  foot".   Can  this  be  done  legally? 

OPIHl 

Act  1628  of  rJeering's  Laws  of  the  5tate  of  California, 
l.)35  Supplement,  In  effect  as  of  Septeiuber  15,  1935,  specifically 
prohiblts  the  carrying  on  or  even  participating  in  air      o  human 
endurance  walking  or  running  contest  in  the  State  of  California* 

I  note  that  the  applicants  who  propose  to  conduct  such  a 
contest  contemplate  adhering  cl.  sely  to  the  rules  governing  the 
operation  of  six-day  bicycle  races. 

The  miles  and  regulations  under  which  such  a  contest  as  is 
proposed  are  to  be  conducted,  are  of  no  moment  insofar  as  our  Act  ia 
orned  if  the  contest  falls  within  the  prohibition  of  tie  Act,  aa 
it  docs  in  this  case. 

I  note  further  that  it  is  contended  by  the  applicant  that 
such  a  contest  is  not  an  endurance  contest  as  the  number  of  miles 
for  the  race  is  definitely  set  before  it  starts.       Id  this  be 

overning  factor,  it  is  quite  obvious  that  the  state  statute 
could  be  circumvented  by  marathon  and  walkathon  operators  with  ease. 

The  word  "endurance"  is d ef ined  by  Webster* s  New  Inter- 
national Dictionary  as  "the  power  of  continuing  under  paiil,  hardship 
or  distress  without  being  cvercore". 

Whether  a  particular  contest  has  this  effect  upon  the  con- 
testants would  be  a  more  accurate  rule  to  go  by  in  determine 
whether  a  particular  contest  is  actually  a  "physical  endurance  con- 
test". 

I  therefore  rule  that  such  an  endurance  contest  as  ia 
proposed  cannot  be  legally  held. 

Respectfully  submitted, 

. 


aa  naltdtqp  am 
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April  27,  1936 

SUBJECT:  Alternative  Bid  may  be  Used  In 
Constructing  Crystal  Springs 
Pipe  Line  No.  2. 

Dear  Sir: 

In  constructing  the  Crystal  Springs  Pipe  Line  No.  2 
from  Millbrae  to  University  Mound  Reservoir,  known  as  Federal 
Public  Works  Docket  1510-5B,  you  and  your  engineers  have 
determined  that  from  a  structural  standpoint  it  would  be  to 
greater  advantage  to  the  City  to  use  steel  pipe  in  lieu  of 
concrete  pipe  as  set  forth  in  the  specifications.  You  have 
asked  whether  you  may  make  this  substitution  without  violating 
the  basis  upon  which  the  contract  was  awarded. 

OPINION 

In  the  specifications  to  construct  the  work  above  referred 
to  you  solicited  prices  under  Section  A  for  a  60-inch  diameter  welded 
steel  pipe  for  a  certain  distance  of  the  route  of  the  pipe,  and 
under  Section  B  you  solicited  bids  for  a  60-inch  diameter  steel 
cylinder  reinforced  concrete  pipe  for  a  portion  of  the  route. 

From  an  inspection  of  the  bids  submitted  it  appears  that 
Youdall  Construction  Company  was  the  lowest  bidder  under  both 
Section  A  and  Section  B  of  the  contract. 

Under  Section  13  of  the  specifications  the  following 
appears: 

"The  Public  Utilities  Commission  does  not  expressly 
or  by  Implication  aeree  that  the  actual  amount  of  work 
or  material  of  any  class  will  correspond  even  approximately 
to  tliis  estimate,  but  reserves  the  right  to  increase  or 
decrease  the  amount  of  any  class  or  portion  of  the  work  as 
in  its  opinion  may  be  to  the  interest  of  the  City.  Soma 
items  may  even  be  eliminated  from  the  work." 

Sections  29  and  30  of  the  specifications  read  as  follows: 

"29.   CHANGES  AND  EXTRA  WORK: 

The  Public  Utilities  Co^^nission  or  the  Engineer  as  the 
agent  thereof,  in  writing,  may  order  alt  erations  in  the 
amount  or  dimensions  of  all  or  any  pa?  t  of  the  work  herein 
contemplated,  either  before  or  after  the  commencement  of 
work,  and  may  order  the  Contractor  to  furnish  any  extra 
material  and  perform  any  extra  work  that  the  Commission 
may  consider  necessary  or  desirable  for  the  proper  con- 
struction or  completion  of  said  work." 

"30.   PAYMENT  FOR  INCREASED  OR  DECREASED  QUANTITIES; 

When  alterations  in  plans  or  quantities  of  work  are 
ordered  and  performed,  the  Contractor  shall  accept  payment 
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in  full  at  the  contract  unit  prices  for  the  actual 
quantities  of  work  done  and  no  allowance  will  be  made 
for  anticipated  profits ♦" 

From  a  reading  of  the  foregoing  excerpts  of  the  specifica- 
tions, the  Public  Utilities  Commission  has  the  right  to  eliminate 
items  from  the  work  and  the  engineer  may  order  alterations  s£  ter  the 
commencement  of  t  he  work,  perform  any  extra  work,  and  when  plans 
or  quantities  of  the  work  are  altered,  provision  is  male  that  the 
contractor  shall  be  paid  at  the  unit  prices  bid. 

Prom  the  facts  submitted,  the  Youdall  Construction  Company 
has  not  only  agreed  to  use  the  unit  prices  as  provided  for  in  the 
lower  amounts  set  forth  in  Section  A  of  the  bid,  but  has  agreed 
in  the  event  they  install  steel  pipes,  to  accept  the  lower  prices 
as  set  forth  in  their  bid  in  lieu  of  any  higher  prices  under  Section 
B  of  their  bid  for  gate  valves,  vacuum  valves,  air  release  valves,  cast 
iron  pipe,  corrugated  pipe,  steel  castings,  bolts  and  nuts,  timber, 
structural  steel  and  painting,  and  where  there  is  a  differential  for 
quantities  of  concrete,  the  lower  bid  price  is  offered.   The  net 
result  of  the  difference  in  price  on  the  project  is  approximately 
$11,000  less  by  installing  steel  pipe  than  concrete  pipe. 

The  purpose  of  the  charter  provision  and  ordinances  relating 
to  the  solicitation  of  uids  and  the  letting  of  contracts  is  to 
promote  competitive  bidding.   As  has  been  pointed  out  before,  the 
Youdall  Construction  Company  were  the  lowest  bidders  under  each 
of  the  alternative  propositions  for  which  bids  were  sought  and 
from  the  facts  submitted  no  reasoning  could  lead  to  the  conclusion 
that  by  substituting  the  alternative  Section  A  for  the  work  out- 
lined under  Section  B  of  the  specifications  could  competitive  bidding 
be  impaired  or  could  any  disadvantage  accrue  to  other  percons  or 
firms  bidding. 

It  is  therefore  my  conclusion  that  you  are  within  your  legal 
rights  to  make  the  proposed  changes,  but  before  doing  so,  permission 
of  the  Federal  Emergency  Administration  of  Public  Works  must  be 
obtained  so  that  the  grant  made  for  this  project  will  not  be  affected. 

Respectfully  submitted, 

JOHN  J.  0 'TOOLE,  City  Attorney 


By 


PUBLIC  UTILITIES  COUNSEL 


To  the 

MANAGER  OF  UTILITIES 


o*  •ct: 
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May  4,  1936. 


SUBJECT:  In  re  -  Power  of  Board  of  Supervisors 
over  Pension  under  Old  Age 
Security  Act* 

Dear  Sir: 

Supervisor  Uhl  has  asked  me  to  advise  the  Board  of  Supervis- 
ors as  to  the  power  the  Board  of  Supervisors  has  over  the  granting 
or  refusal  to  grant  pensions  under  the  Oil  Age  Security  Act. 

OPINION 

The  Old  Age  Security  Act  as  adopted  In  1929  provides  for  the 
granting  of  aid  to  persons  of  the  age  of  seventy  years  and  over.  The 
1935  amendment  reduced  the  age  to  sixty-five  years. 

Seotion  13  of  the  Act  provides  that  all  applications  for  aid 
under  the  Act  shall  be  made  to  the  Board  of  Supervisors  of  the  county 
in  which  the  applicant  is  a  resident. 

Section  14  of  the  Act  provides  that  "the  board  of  supervis- 
ors directly  or  through  the  advisory  board,  or  other  authorized  in- 
vestigator, shall, upon  receipt  of  the  application  for  aid,  promptly 
and  without  any  unnecessary  delay  and  with  all  diligence  make  the 
necessary  investigation". 

On  September  23,  1929,  the  Board  of  Supervisors  of  the  ^lty 
and  County  of  San  Francisco  enacted  an  ordinance  (No.  8542,  N.  S.) 
providing  that: 

"It  shall  be  the  duty  of  the  County  ..elf are 
Department  to  investigate,  for  and  on  behalf  of  the  Board 
of  Supervisors,  all  persons  receiving,  or  who  may  here- 
after apply  for  financial  aid  from  the  City  and  bounty 
of  San  Francisco  by  reason  of  old  age,  etc.  ■*■»#,  and 
shall  report  in  writing  to  the  Board  of  Supervisors  the 
result  of  all  investigations  and  recommendations  as  to 
the  granting  or  rejecting  any  such  application.  All 
such  investigations  shall  be  conducted  in  accordance 
with  the  provisions  of  the  laws  of  the  State  of  Calif- 
ornia governing  the  persons  described  In  this  section." 

Seotion  3  of  the  ordinance  provides  that  Miss  Eugenie  Sohenk 
and  her  assistants  then  connected  with  the  Widows  Pension  Bureau  were 
authorized  to  act  for  and  on  behalf  of  the  Board  of  Supervisors  as 
directors  and  assistants  In  the  direction  of  the  County  V;  elf  are  Dt« 
partment. 

The  Department  of  County  Welfare  is  perpetuated  under  the 
present  charter,   (See  Section  61.),  the  pertinent  portions  of  which 
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provide  as  follows: 

"County  Welfare  department,  which  shall  include 
the  functions  and  personnel  of  the  County  Welfare 
Bureau  as  established  a t  the  time  this  charter  shall 
go  into  effect". 

As  far  as  I  am  advised,  ordinance  No.  8542  (N.  !•)■  above 
mentioned,  provided  for  the  functions  and  personnel  of  the  County 
Welfare  Bureau,  and,  therefore,  that  bureau  has  the  right  to  invest- 
igate and  report  upon  applications  for  aid  under  the  Old  Age  Security 
Act. 

See:  REUTER  v.  BOARD  OP  SUPERVISORS  OP  SAN  MATEO  CO., 
220  Cal.  314. 

You  are,  therefore,  advised  that  it  is  the  duty  of  the  County 
Welfare  Department  to  investigate  and  report  upon  all  applications 
under  the  Old  Age  Security  Act,  and  that  the  Board  of  Supervisors 
may  take  such  action  as  it  deems  proper  upon  said  report. 

Yours  very  truly. 


en??  Attorney 


Supervisor  Adolph  Uhl, 
Board  of  Supervisors. 


Copy  to: 

Chief  Administrative  Officer 
Miss  Eugenie  Schenk 
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May  1,  1936. 


SUBJECT:  In  Re,  Payment  of  Coat  of 

Transcript  of  Testimony  Taken 

by  Grand  Jury  in  Police  Investigation. 

Dear  Sir: 

You  have  asked  me  to  advise  yon  as  to  whether  a 
transcript  of  the  testimony  taken  by  the  Grand  Jury  in  the 
so-oallsd  police  investigation,  which  transc  ipt  is  furnished, 
under  order  of  the  Jury  to  the  district  Attorney  by  the 
official  stenographic  reporter  appointed  pursuant  to  Section 
925  of  the  Penal  ^ode,  is  payable  from  the  Grand  «iury  fund 
of  from  the  District  Attorney's  Special  Fund, 

OPINION. 


I  take  it  that  the  present  inquiry  being  conducted 
by  the  Grand  Jury  is  one  to  ascertain  if  a  public  offense  has 
been  committed  and,  if  so,  to  determine  if  taere  are  reasonable 
grounds  to  charge  any  particular  individual  with  the  commission 
of  said  offense.   Therefore  It  may  be  said  to  be  the  Invest- 
igation of  a  original  cause  as  that  term  is  urn      ection 
925  of  the  Penal  Code.   The  pertinent  po.  tion  of  this  section 
reads  as  follows: 

"The  Grand  Jury,  whenever  criminal  causes  are 
bein/f,  Investigated  before  them,  mast  appoint  a  com- 
petent steno-^raphic  reporter  to  be  sworn  and  to 
report  the  testimony  that  may  be  glwi  in  such  causes 
in  shorthand,  and  to  transcribe  the  3ame  in  all  oaaes 
where  an  indictment  is  returned." 

Therefore,  there  can  be  no  question  that  when  an 
indictment  is  returned  the  oost  of  transcribing  the  testimony 
from  which  the  indictment  has  followed  is  a  proper  charge 
against  the  Grand  Jury  funds  or  against  any  other  available 
funds  in  the  Treasury  for  the  reason  tiiat  the  transcription 
is  mandatory  and  the  co3t  thereof  is  made  a  charge  against 
the  county. 
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However,  the  right  of  the  Grand  Jury  to  order  trans- 
criptions of  testimony  for  its  own  convenience,  or  for  the  con- 
venience of  tho  ^strict  Attorney,  and  to  make  that  cost  a 
charge  against  the  public  funds  allotted  to  the  Grand  Jury, 
presents  a  more  serious  question. 

Section  925  of  the  Penal  Code  was  originally  enacted 
as  a  part  of  the  Code  of  1072.   It  was  not  until  1397  that  it 
wa3  amended  so  as  to  provide  for  the  presence  of  a  stenographic 
reporter  at  criminal  investigations.   I'he  amendment  of  that 
year  left  it  optional  with  the  District  Attorney  to  request 
the  appointment  of  the  reporter.   In  1905  this  particular 
provision  was  changed  so  that  the  testimony  taken  need  not  be 
transcribed  except  upon  the  request  of  the  district  Attorney. 
In  1909  the  section  was  again  amended  whereby  it  was  mandatory 
upon  the  reporter  to  reduce  the  testimony  taken  in  a  11  cases 
to  long  hand  or  typewriting  and  file  a  copy  with  the  County 
Clerk.   It  was  not  until  1929  that  the  present  provision  was 
written  into  the  section  which  seems  to  limit  the  mandatory 
transcribing  of  testimony  to  cases  where  an  indictment  Is 
returned. 

It  therefore  appears  that  If  It  was  the  intention 
of  the  legislators  that  all  testimony  taken  upon  a  i  vestiga- 
tion  should  be  transcribed,  irrespective  of  the  ret  .rning  of 
an  Indcitment,  they  would  not  have  changed  the  1909  provision 
by  providing  for  the  traaacripti on  upon  Indictment.   In  other 
words,  the  inclusion  o       nthority  in  one  case,  is  the 
exclusion  of  the  authority  in  theothers. 

True,  there  Is  nothing  in  the  section  which  states 
that  testimony  shall  not  be  transcribed  unless  an  indictment 
is  returned  but  Z  believe  that  it  is  a  settled  principle  of 
law  In  this  State  that,  as  far  a3  the  expenditure  of  funds  is 
concerned,  the  Grand  Jury  has  only  such  powers  as  are  directly 
given  to  it  by  statute.   We  believe  that  this  conclusion  Is 
practically  settled  bv  our  Supreme  Court  in  tl  o  recent  case  of 
I   v.  i'AYKE,  1  Cal.  (2d)  607. 

The  question  before  the  Court  v:as  the  asserted  right 
of  the  Grand  Jury  to  engage  and  pay  persons  to  investigate 
crime.   J'r.  Justice  Langdon  wrote  the  opinion  of  the  Court  and 
said: 

"Fi-om  the  tlma  of  the  adoption  of  o\u>  Constitution 
to  the  present,  the  accepted  practice  has  bee-:  to  leave 
the  detection  of  crime  in  the  hands  of  sheriffs  and 
district  attorneys,  and  in  our  opinion  the  departure 
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frora  tliat  practice  finds  no  support  in  authority 
or  legislative  policy.   The  ferreting  out  of  evid- 
ence of  crime  is  a  statutory  duty  expressly  imposed 
upon  certain  officers,  having  the  equipment  and 
qualified  personnel  to  perform  it.   This  being  so, 
there  is  no  reason  to  resort  to  the  very  vague  justi- 
fication of  •inherent'  or  'implied1  powers.   The 
existence  of  the  power  in  other  competent  agencies 
tends  to  negative  an  implied  power  in  the  grand  jury, 
which  is  obviously  not  equipped  to  exercise.it.   The 
grand  jury's  function  of  'investigating'  cr^ie  nay  be 
readily  distinguished  from  detection. 

"Tills  conclusion  is  reinforced  by  an  e  xariina- 
tion  of  the  legislative  history  of  the  grand  jury  in 
this  state,  in  the  light  of  established  rules  of 
statutory  construction.    j.hat  examination  reveals  & 
practice  of  defining  and  delimiting  its  powers  in 
relation  to  employment,  by  express  statutory  grant. 
In  the  Statutes  of  1371-72,  page  540,  is  found  an 
express  grant  of  powe  to  the  grand,  jury  to  employ 
and  co  4pensate  interpreters;  in  1380,  Penal  Code 
section  928  first  authorized  the  employment  of  auditors; 
in  1897,  section  925  of  said  code  was  amended  to  pro- 
vide for  a  stenographic  reporter  when  requested  by  the 
district  attorney;  and  in  1927,  section  925  was 
amended  to  permit  the  attorney-general,  upon  request 
by  the  grand  jury,  to  employ  special  counsel  and 
investigators.   It  seens  clear  from  these  instances 
that  the  legislature  has  considered  the  employment 
of  persons  by  the  grand  jury  a  matter  to  be  governed 
by  statute.   In  none  of  these  cases  would  there  have 
been  any  necessity  for  a  grant  of  authority  if  there 
existed  the  implied  power  which  is  claimed  for  the  body 
by  petitioner. 

"There  seems  to  be  no  case  directly  in  point, 
but  several  expressions  in  the  decisions  support 
views  above  stat<.  .      ody  v.  Pealrs,  35  Cal.App.  553 
(170  Pac.  660);  Burns  Int. Detective  Agency  v.  Doyle, 
46  Nay.  91  (20B  Pac.  427,  26  A.L.E.  600);   3ee  Dession 

Johen,  The  Inquisitorial  Function*  of  ;:-rand  Juries, 
41  Yale  L.J,  S06.)M 

In  UjODY  v.  PIAI1.S,  35  Cal.App.  553,  (cited  above) 
the  facts,  briefly,  were  tliat  the  arand  Jury  incurred  certain 
expenses  in  the  hiring  of  investigators  in  an  investigation 
which  it  was  conducting  relative  to  violations  of  certain  laws, 
Tills  investigation  was  rather  si  .liar  to  the  present  one  being 


made  by  the  Grand  Jury  in  the  instant  case.   The  Court  found 
that  the  oounty  was  unable  to  furnish  sufficient  officers  who 
could  assist  the  Grand  Jury  in  its  Investigations  and  that  by 
reason  thereof  the  Grand  Jury  was  unabel  to  procure  the  attend- 
ance of  witnesses  material  to  the  investigations  tuen  being 
made.   The  Superior  Court  approved  the  payment  of  the  amou  t 
in  controversy.   In  disposing  of  the  matter  the  District  Court 
of  Appeal  reversed  the  jud(r;ment  or  tiie  Superior  Court,  holding 
that  the  Grand  Jury  or  tne  Superior  Court  has  no  authority  to 
designate,  appoint,  or  require  any  person  other  than  the  public 
officers  charged  wy  lav;  with  the  performance  of  such  duties  to 
search  for  testimony  and  subpoena  witnesses  to  be  used  by  and 
before  the  ^rand  Jury  as  to  matters  legally  under  investigation 
by  that  body,  there  being  no  express  authority,  and  it  not 
coming  within  the  inherent  powers  of  the  Superior  Court. 

The  District  Attorney  ha3  stated  that  the  transcript 
of  the  test!  ony  in  the  instant  investigation,  if  it  is  to 
serve  any  purpoe*,  will  be  to  enable  h'      ^esent  such  addi- 
tional testimony  as  he  deems  necessary  as  be in        ent  to 
the  inquiry  and  to  present  his  case  in  an  orderly  way.   It 
seams  to  me  that,  while  the  payment  for  such  a  transcript  may 
be  a  proper  expenditure  to  be  made  by  the  District  Attorney 
as  a  Grand  Jury  expense,  it  comes  directly  within  the  practice 
disapproved  in  the  two  oases  last  cited  for  the  reason  th,  t 

Ml  is  no  statutory  authority  Which  authorized  the  Grand 
Jury  to  approve  such  expenditures.    iherefore,  you  would  not 
be  justified  In  approving  them  as  an  expenditure  authorised  by 
the  Grand  Jury. 

It  ha3  been  brought  to  my  attention,  in  conferences 
with  the  District  Attorney  upon  this  matter,  that  if  my  opinion 
is  correct  the  Grand  Jury  would,  In  cases  where  a  witness  refuses 
to  answer  questions  propounded  in  the  inquiry,  be  prohibited 
from  ■  ira   c.v"-   a  sufficient  amount  of  record  transcribed  to 
institute  or  SLipport  a  proceeding  to  compel  the  witness  to  answer 
the  propoxinded  questions.   Certainly  the  District  Attorney's 
theory  does  net  follow  my  conclusion.   If  the  Grand  Jury  has 
the  right  to  certify  a  refusal  to  answer  a  propounded  question 
to  the  court,  that  power  carries  with  it  the  power  to  certify 
such  protions  of  the  record  as  may  be  sufficient  to  acquaint 
the  court  with  the  nature  and  extent  of  the  refusal  and  the  cost 
of  such  a  transcript  would  be  a  proper  cnarge  for  the  Jury  to 
incur. 

I  am  familiar  with  the  opinion  of  Attorney  General 
Webb,  under  date  of  August  31,  1934,  addressed  to  the  District 
Attorney  of  San  Bernardino  County,  in  which  he  appears  to  hold 
that  the  charge  for  a  transcript  of  testimony  taken  before  the 
Grand  Jury  Is  a  proper  charge  against  the  county.   As  far  as 
his  opinion  makes  it  a  charge  against  a  Grand  Jury  fund  as 
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distinguisheci  from  any  other  fund  which  may  be  available,  I 
believe  that  his  opinion  has  beon  overruled  by  Allen  v.  Payne, 
above  cited,  which  was  decided  subsequent  to  the  rendition 
of  his  opinion. 

'Phis  brings  us  to  the  question:  Is  the  cost  of  the 
desired  transcript  a  proper  charge  against  any  available  fund? 

The  District  Attorney  states  that  he  desires  the 
transcript  for  ti;e  purpose  of  enabling  him  to  present  evidence 
to  the  Grand  Jury  in  an  orderly  way,  and  so  that  he  may  at  all 
ti  les  bo  aware  of  previous  testimony  offered.   It  appears  to 
me  that  stich  expenses  cone  directly  within  coxmty 

charges  which  are  provided  for  in  Subdivisions  2  and  3  of 
Section  4307  of  the  Political  Code  as  follows: 

"Subdivision  2.   •  »  *■  All  expenses  necessarily 
Incurred  by  either  of  them   (the  sheriff  or  district 
attorney)  in  the  detection  of  c:ime  and  the  prosecu- 
tion of  criminal  cases  •  •  •♦" 

"Subdivision  3.   She  expenses  necessarily  incurred 
in  the  support  of  persons  charged  with  or  eomrieted  of 

crime,  and  committed  therefor  to  the  county  jail,  and 
for  other  services  in  relation  to  criminal  proceeding's 
Tor  which'  no  specific  compensation  is  prescribed  by  lav/." 

The  Supreme  Court  h  i             .or  liberal  construc- 
tion to  this  section.    See  ::  '  '  __  -  .  '         'H30LDT,  204 

Cal.  31.   In  this  case  the  coiirt  held  that  o'::pe--sen  of  the 
District  Attorney  in  gathering  evidence  to  bo  Used  in  the  pro- 
secution of  criminal  cases,  Including  the  expenses  of  persona 
employed  by  him  to  gather  such  evidence,  was  a  proper  county 

v.     I 

See  also,  L.  A.  WAR}-! Lot       v.  LOS       ^   139 
Cal.App.  368,  wherein  uhe  Court  said: 

"It  is  admitted  by  ap  elicit  +       divisions 
2  and  3  of  Section  4307  of" the  Political  Code  afford 
authority  for  Baking  such  art  expense  a  el       •ainst 
the  county  where  it  is  an  aid  in  the  detection  or 
prosecution  of  ciine." 

It  appears  tr       fc  the  character  of  service  which 
Is  necessary  to  enable  the  id. strict  Attorney  to  properly  present 


such  testimony  as  he  deems  pertinent  to  the  present  investiga- 
tion is  a  problem  largely  within  the  exercise  of  his  sound 
discretion,  subject  to  some  extent  to  be  reviewed  by  you  should 
that  discretion  be  abused.   Therefore,  if  t  .e"Dlstrict  Attorney 
feels  that  a  transcript  of  testimony  submitted  before  the  Grand 
Jury  is  necessary  to  ena        to  proceed  with  his  investiga- 
tion, X  believe  that  he  is  within  nis  rip-its  in  making  the  same 
a  county  charge. 

This  brings  us  to  the  concluding  question  as  to  the 
fund  which  should  bear  this  expense.   Section  4308  of  the 
Political  Code  provides  for  a  district  attorney's  special  fund. 
The  Charter  takes  recognition  of  t  lis  fund*   fha  section  of 
the  Code  makes  the  cost  of  such  services  as  we  have  been  con- 
sidering a  charge  against  this  fund.   J^uch  a  fund  has  been 
provided  for  in  our  annual  appropriation  ordinance.   On 
September  23,  1935,  a  supplemental  appropriation  of  v25,000.00 
was  rado  to  this  fund  for  the  express  purpose  of  financing  the 
conduct  of  the  present  police  investigation,  and  oi  this  amount 
approximately  $10,000,00  remains  unexpended. 

Of c o urse,  the  Grand  Jury  is  the  custodian  of  its  own 
records  and  the  consent  of  that  body  would  be  necessary  to  permit 
the  District  Attorn ey  to  obtain  the  transcrint  of  any  testimony 
before  the  time  arrived  T/hen  it  beco.-nes  mandatory  for  the  official 
reporter  to  furnish  the  District  Attorney  with  his  copy, 
however,  the  only  reason  for  refusing  a  copy  to  the  District 
Attomc;/-  would  be  on  account  of  the  usually  secret  character  of 
Grand  Jury  investigations  but  it  seams  to  me  that  this  obligation 
of  secrecy  is  not  violated  by  giving  a  copy  of  the  testimony  to 
the  District  Attorney  for  it  must  be  renenbored  that  he  is  per- 
mitted to  be  present  when  the  testimony  is  taken  and  therefore 
has  knowledge  of  it. 

Furthermore,  Section  925  of  the  Penal  Code,  which 
provides  for  the  filing  of  the  testimony  with  the  County  Clerk 
upon  tha  return  of  an  indictment,  directs  that  thi        Clerk 
shall  not  exhibit  said  transcript  to  any  person  other  than  the 
District  Attorney  or       ■  any  of  the  contents  thereof  until 
after  the  defendant  is  in  custody.   This  would  seem  to  indicate 
that  the  District  Attorney  has  at  all  times  the  right  to  be 
accniainted  with  the  t  ■       upon  which  an  indictment  is  to  be 
predicated. 

Therefore,  I  am  of  the  opinion  that  if  the  Grand  Jury 
desires  to  permit  a  transcript  of  the  trsti  ony  taken  to  be 
delivered  to  t  he  i-istrict  Attorney  for  the  purposes  indicated, 
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it  may  do  so  and  the  cost  thereof  may  be  met  from  the  special  appro- 
priation or  from  any  other  funds  in  the  District  Attorney's  Special 
Fund.   Whether  the  District  Attorney's  fund  or  the  Grand  Jury  fund 
should  hear  the  cost  of  the  transcript  is  a  matter  of  small  Moment 
except  insofar  as  the  orderly  conduct  of  your  office  is  concerned, 
for  the  city  bears  said  cost  irrespective  of  funds.   The  District 
Attorney' s  Special  Fund  was  supplemented  during  the  present  fiscal 
year  by  an  appropriation  of  ^25,000.00  made  by  the       of  Super- 
visees upon  the  recommendation,  of  the  Mayor  for  t  e  express  purpose 
of  eeting  the  cost  of  the  instant  investigation.   If  the  a  propri- 
ation  should  become  exhausted  before  the  investigation  is  completed, 
it  will  be  perfectly  legal  for  the  same  power  that  made  the  former 
appropriation  to  make  a  supplemental  one. 


Ycurs  very  truly, 


To  the  Controller 


CO.    to   - 

Hon.  Elaasr  I'.obinson 
Hon.  i.Iatthev;  Brady 
Grand  Jury. 


#1 
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¥uy  4,  1936. 


e:  License  to  be  Paid 
by  Circus. 


3irt 


I  have  your  request  that  I  advise  you  aa  tc  whether 
it  was       for  the  Tax  Oollector  to  compute  the  license  to 
be  paid  by  the  so-called  exhibition  known  as  A3   -   rnes 
Circus  which  was  advertised  to  perform  in  San  Franc:  sco  for 
foui*  days  ewumsncing  April  25,  1936,  on  the  basis       .00  for 
the  first  d:  •  a    500.00  for  oach  subsequent  day,  or  on  the 
basis  o.  to  first  day  a      »J0  for  each  subsequent 

day.   I  understand  that  the  license  paid  was  on  the  basis  of 
e  first  day  and  ;=70#00  for  each  sub  sec 

OPINION, 


Section  34  of  Ordinance  No,  51.32  U'ew  Jeries),  co-manly 
known  aa  the  License        oe,  reads  as  follows; 

etloa  54.   Fvery  owner  or  lessee  of  a  cir<- 
ahall  pay  a  license  for  each  and  every  day  any  exhibition 
or  performance  is  given  therein  the  sun  of  five  hundred 
(500)  (  for  the  first  day  and  three  hundred  (300) 

dollars  for  each  subs  d  for  each  side  show 

in  connection  with  or  belonging  to  a  circus,  for  which 
an  admission  fee  is  charged,  a  license  of  ton  dollars 

LI  be  paid  for  eaa.  and  every  da  an  exhibition 

or  performance  i  ,   and  no  additional  license  shall 

be  reo      fmmauch  owner  or  lessee  for  any  tea^,  wagon, 
truck,  automobile,  freight  or  passenger  ear  or  equipment 
that  is  a  part  of  s^r  3  and  in  act-'.'  I 

te  ten,;  "Circus"  (except  as  hereinafter       ed) 
shall  be  :  .  i   any  publi  •  ow  for 

Loh  an  admission  fee  is  charged,  held  in  a  space,  tent, 
area  or  bi       where  feats  of  horseraans  ip  or  acrobatic 
sports  are  exhibited  or  historic  events  portrayed,  but 
shall  not  be  held  to  include  pictorial  representations  or 
theatrical  .vor.foraances. 

ery  owner  or  lessee  of  a  company  or  troop  giving 
open-air  exhibitions,  including  wild  animals  or  menagrle 
s  ows  with  a  seating  capacity  of  not  more  than  5,5,0 
persons  shall  pay  a  license  for  the  first  day  of  such 
exhibition  the  sum  of  one  hundred  (100)  dollars  ar.d  for 
each  subsequent  day  the  3um  of  seventy  (70)  dollars,  and 
for  each  side  s  low  in  connection  with  said  exhibition  for 

ch  an  admission  fee  Li      3d  a  license  of  te:  [K  ) 
dollars  shall  be  paid  for  each  and  every  day  on  which  an 


. 
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exhibition  or  performance  is  given." 

It  would  appear  from  the  above  quoted  section  of  the 
Ordinance  that  it  was  the  intention  of  t  e  ^visors 

to  provide  one  license  for  a  so-called  circus  and  anther  license 
for  open  air  exhibitions  including  v/ild  aniiial  or  menagerie  shows* 
The  provision  is  rather  loosely  drawn  and  it  might  be  possible 
that  a  circus,  as  ^ofined  in  the  above  q\ioted  sectio..,     t  also 
come  within  the  definition  of  an  open  air  exhibition  for  the  reason 
that  an  open  air  exhibition  could  include  feats  o;       anshlp, 
acrobatic  sports  or  historic  events  and  if  the  exhibition  did  not 

.de  for  a  c-  re  than  3,500       n,  a 

license  might  be  in       ^er  amount  above  mentiono  . 

That  it  was  the  Intention  of  the  framers  at   the  ordinance 
to  dis .      .,  to  some  extent,  between  a  so-.        .-ous  and  a 
so-called  open  air  exhibition  and  to  provide  the  different  licenses 
specified  for  the  different  undertakings  appears  to  me  to  be  the 
fact.   You  have  left  with  r>o,  with  your  request,  a  copy  of  1  poster 
call.  '/O  tiie  1:       of  this  so-called  circus  be 

designated  as  "Al  G.  Barnes  Circus",  and  yon  have  also  given  me  a 
copy  Oi  under  date  of  April  £2nd  v/>iieh 

contains  an  advert isomer,  t  ad  undert*       i  the  "Al 

a.  Same     m   .  rtleenenta  are      .ive  of 

the  fact  thetthe  proprietors  or  owners  of  looked 

upon  the  same  at  a  cii'cus,  the  edvea  Li  semen ta  are  not  conclusive 
for  t:-e  purpose  of  fixing  the  amount  of  the  license  for  the  reason 
that,  as  i  have  already  said,  it  ible  for  a  circus 

to  be  so  hold  that  within       .".'inition  of  an 

exhibit J  on. 

Thi  fteaear  .."acilities  for  deter- 

mining quest ionnof  fact  and  if  you  feel  that  the  proper  license 
fee  has  not  ^een  collected,  my  suggestion  would  b<  ou  ask 
that  referred  to  the  Chief  Administrative  Oi^ficer 

with  a  request  th  nport  to  the 

board  ao  v>'ill  give  you  the  actual  facts  in  the  matter. 

I  desiro,  however,  to  call  your  a  ttention  to  the  fact 
that  it  might  be,  if  a  test  v;ere  to  ho  made  a^  to       oper  eraount 
of  the  license  to  be  charged  un      ttion  34  above  quoted,  that 
the  Courts  I  Hoot  any  license  in 

excess  of  the  actual  cost  of  regulation.         ohnson  of  our 
Superior  Court  has  already  decided  that,  under  our  present  Charter, 
the  city  has  the  right  to  license  only  for  regulation  and  not  for 
revenue.   If  thi::  t  I 

doubt  that  it  will  be  possible  to  show  that  the  cost  of  such  regu- 
lation or  inspection  as  is  furnished  by  the  city  to  the  circus  is 
equal  to  the  amount  of  license  provided  for  in  the  ordinance. 


I  believe,  before  any  action  is  taken,  some  inquiry  should  be  made 
both  from  the  health  a   partment  and  the  Police  Department  as  to 
the  exact  nature  of  the  regulations  and  inspections  extended  to 
these  undertaking  a • 

I  an  returnin  yovi  the  advertising  matter  v;"'iic-i  you 
left  vith  me# 


Very  truly  yours, 


isms ~ 


To   - 

Supervisors  Adolph  Uhl 


#1 
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you 


May  5,1936. 


SUBJECT i  A  Teacher,  who  is  an  expectant 

mother,  Talcing  a  Leave  of  Absence 
More  than  Six  Months  Prior  to  Event 
of  Birth,  in  the  Event  of  Death, 
Leaves  to  Beneficiary  only  Accumu- 
lated Contributions* 


Gentlemen : 

You  have  requested  my  opinion  concerning  a  problem  which 
you  state  in  this  fashion j 

"As  you  know,  the  Retirement  System  is 
liable  for  a  death  benefit  of  the  deceased 
member's  accumulated  contributions,  plus 
six  months'  salary  if  death  occur  while 
the  member  was  'in  the  city  service,  or 
within  four  months  after  the  discontinuing 
of  city  service,  or  while  physically  or 
mentally  incapacitated  for  the  performance 
of  his  duty,  if  such  incapacity  has  been 
continuous  from  discontinuance  of  city 
service' •  If  there  is  no  disability,  and 
if  death  of  the  member  occur  more  than  four 
months  after  he  leaves  city  service,  then  the 
City  and  County  is  liable  only  for  the  accumu- 
lated contributions* 

The  Retirement  Board  is  now  considering  the 
case  of  a  teacher  in  the  School  Department, 
who  took  leave  in  July, 1935  because  of  preg- 
nancy. She  received  medical  attention  con- 
tinuously as  the  usual  prenatal  care,  urtil 
March, 1936,  when,  because  of  an  intestinal 
obstruction  resulting  from  pregnancy,  she 
died*  The  Retirement  board  directed  that  I 
recite  the  facts  in  the  case  to  you,  and  ask 
your  opinion  as  to  whether  the  language  of 
the  Retirement  Law  referred  to  in  the  first 
paragraph  above,  and  appealing  in  subdivision 
(b)  Section  14  of  the  Retirement  ordinance, 
entitles  the  beneficiary  of  the  teacher  to  the 
full  death  benefit,  or  only  the  return  of  her 
accumulated  contributions.™ 


■MM 
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m  a  supplemental  connunication,  the  doctor  In  attendance 
on  the  decedent,  estimated  the  date  upon  which  pregnane,  took  place 
to  be  about  June  £8,1935,  and  the  date  of  anticipated  confinement 
to  be  klarch  25,1936. 


der  date  of  Uarch  26,1035,  I  advised  your  cord  that  there 
was  a  liability  for  the  payment  of  oceasod  member's  accumulated 
contributions  plus  six  months'  salary,  to  the  boneficiary  of  a  school 
teacher  who  aled  while  on  leave  of  absence  because  of  pregnancy,  where 
such  leave  was  taken  in  conformity  with  a  regulation  of  the  school 
Department, within  the  period  of  six  months  before  the  expected  birth 
of  the  child. 

The  basis  for  such   decision  was  that  a  school  teacher  was 
subject  to  the  reasonable  rules  of  iier  employer,  and  in  fulfilling 
them  there  was,  during  the  Eix-iiontiis  period,  a  presumption  of  either 
physical  or  mental  incapacity  to  perform  iier  duties;  and,  in  sens 
instances,  the  application  of  the  role  of  absence  caused  an  involuntary 
cessation  of  service,  at  a  time  longer  than  the  four-nonth  leeway 
permitted  in  the  provisions  of  the  above  quoted  subdivision  (b)  of 
Section  14  of  the  Retirement  Ordinance. 

The  case  presented  now  by  you  is  distinguished  from  the 
one  passed  upon  by  me  in  the  indicated  opinion,  in  this,  that  here 
the  decedent  voluntarily  took  a  leave  of  absence  at  a  time  nearly 
eight  months  prior  to  the  expected  eonf inement,  which  is  two  months 
in  excess  of  tae  period  set  by  the  fchool  epertauent.  The  effect  of 
such  leave  of  absence  taken  by  the  school  teacher  in  the  instant  matter 
was  to  put  her  out  of  City-service,  as  such  tera  is  defined  by  the 
Retirement  Ordinance,  thereby  disqualifying  her  beneficiary  from 
receiving  the  death  benefit  already  alluded  to. 

It  is  indeed  regrettable  that  even  under  the  most  liberal 
construction  of  the  terms  used  in  the  hetirement  Ordinance  I  cannot 
allow  the  death  benefit,  and  I  am  constrained  to  advise  you  to  den , 
the  claim  herein  filed. 

Respectfully, 
City  Attorney. 
RRTIRiSMKNT  B0AHD. 
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May  8,   1956 


SUBJJDCTf     Y<ater  Service  to  the  Town  of 
Hillsborough. 

Gentlemen i 

a  letter  dated  April  29,  1956  by  the  Manager  of  the 
Vater  Department  to  the  Commiaaion,  outlining  a  plan  to  serve  a 
fire  hydrant  owned  by  the  Town  of  Hillaborou^  with  water,  waa 
submitted  to  me  with  the  direction  that  I  adviae  you  whether  the 
contemplated  service  would  render  the  City  liable  for  damages  in 
the  event  a  fire  occurred  and  the  water  supply  should  fail. 

OPIKICN 

It  is  proposed  to  allow  the  Town  of  Hillsborough  to 
install  a  fire  hydrant  at  the  northwest  corner  of  El  Cerrito 
Avenue  and  Crystal  Springs  Road,  which  hydrant  will  be  connected 
with  an  8-inch  water  main  of  the  City  which  in  turn  supplies, 
among  others,  water  for  a  reservoir  of  the  California  ater 
Service  Company* 

In  Berkeley  a  lumber  yard  had  installed  several  fire 
hydrants  and  paid  a  service  charge  in  accordance  with  the  estab- 
lished rates  of  the  Board  of  Supervisors  of  that  city,  which  in 
turn  were  charged  by  the  Contra  Costa  v/ater  Company  for  service 
to  these  hydrants,  A  fire  occurred  and  the  lumber  company  ob- 
tained a  large  judgment  in  the  trial  court  for  damage  done  to  its 
premises  and  stock  because  of  failure  of  the  water  company  to 
have  water  available  to  extinguish  the  fire. 

i   „™«.«-  Tha  8tat0  of  facts  briefly  outlined  above  is  set  out 
in  NIEHADS  BROS  CO.  v.  CONTRA  COSTA  WATER  CO.,  159  Cal.  505. 

.   .  ^P16  Supreme  Court  reversed  the  Judgment  of  the  lower 

S?^^ holdin£  thAt   the  rates  oharged  created  the  relationship  of 
distributer  and  consumer  and  that  the  consideration  for  the  service 
aid  not  contemplate  that  the  water  company  would  assume  liability 
for  failure  to  furnish  water  to  extinguish  fires. 

««-,-,  l     J*  U   cont«HPl«ted  that  the  City  will  merely  charge 
Hillsborough  for  the  service  in  accordance  with  its  established 
rates,  ana  in  the  absence  of  any  contract  by  which  the  City  would 
agree  to  be  responsible  for  damages  if  fire  resulted  and  adequate 
water  were  not  present  in  the  mains  to  extinguish  the  same,  there 
would  be  no  liability  on  the  part  of  the  City. 

The  Water  Department  is  precluded  from  entering  into  a 
contract  under  its  rules  for  fire  protection  solely,  Sit  ia  pro- 
vided under  Rule  5,  Section  Al,  as  follows:       J*         P 
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"No  connections  will  be  .rade  to  the  Department »o 
transmission  mains  for  fire  service  alone." 

So  there  may  be  no  misunderstanding,  as  to  the  service 
to  be  rendered  the  Town  of  Hillsborough,  I  surest  you  avail 
yours elvea  of  the  offer  made  by  that  town  and  have  the  Council 
of  Hillsborough  pass  a  resolution,  the  form  of  which  is  enclosed, 
which  expresses  the  intention  of  the  contracting  parties* 

There  is  also  enclosed  a  form  of  resolution  for  you 
to  pass,  authorizing  the  installation  of  this  service. 

Yours  respectfully, 
JOHN  J.  O'TOuLR,  City  Attorney 

By 
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May  12,    1936. 


a,   Pension   Rights  of 
Arthiu?  L.  llat^ilrc, 
okere. 


Dear  3irs» 


I  have  your  request  triat  1  advise  you  as  to  whet 
or  not  Arthur  L*  i-iaguire,  a  marine  stoker,  is  entitled  to  the 
benefits  o^         .       /stem  as  applied  to  firenen  in  the 
aervioe  of       re  i>epa:-  s  the  nev.  Charter 

beoai.-'.e        n   .  i>  setter  it  appears  tiiat  tne  follow- 

record  of   .      i^s  servic*         ,  cityj 

i*ate  of  uraeter  of  Date 

Appointment     Appointment  Laid  Off 

.  iy  G,  1  porary  no  record; 

27,  1923  Permanent 

uune  30,  1930  Temporary 

Sept,  u,  1930  Permanent  .  30,  1930 

July  C,  1931         arary  .  },  1931 

Jan.  25,  1932  Pcrrianent  Sti] 

I  understand  that,  at  t  .      re's  first 

permanent  appointment,  b  a1  la  oa     arch  :  .7,  1929,  he  was  under 
^f  thirty-five  years. 

OPINIO  . . 

In  ray  opinion  to      Lre  Depart  me&t  rendered  on  April 
26,  1935,  deal       orally  with  t>  ;  on  rights        ne 

were  appointed  to  their  positions  subsequent  to  the 
ctive  date  of  the  present  Charter,  I  expressed  the  opinion 
those  persons  who  were  appointed  to  the  position  of  rarine 
stoker  under  the  old  Charter  and  who  were  not  over  the  a^e  of 

-.-try-five  years  at       e  of  their  respective  app     ants 
were  entitled  to  the  benefits  of  the  pe  ;3  pro- 

vided in  the  old  C-har  ter  for  members  of  the  Pi:      rtiai.t. 

Section  162  of  the  present  Charter  provides: 

MP  the  purposes  of  the  retirement  system,  any 
officer  or  employee  of  the  oolice  or  the  fire  depart- 
ments .7  ose  employment  t      began  prior  to  January 
1,       or  whose  Griploymen  t  t  -  sin  began  an  r  shall 
begin  after  that  date  and  was  or  shall  be  subject  to 
a  oharter  maximum  age  at  the  time  of  employment  of  not 
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ovor  thirty-five  years,  s;iall  be  considered  tobe  i 
member  of  the  police  depart  ton t  or  the  fire  department, 
respectively. " 

In  cry  opinion  of  April  26,  1^35,  above  aentio  ied,  I 
noted  the  fact  that  lection  I  .     >ter  I,  Article  IX  of  I 
old  Uiiarter  made  certain  exceptions  to  the  general  age  li 
provided  for  e.  France  Lnto  the  -Ire  Department  service,  the 
cipal  exception  being  that  engineers  and  pilots  of  Fire 
to  and  e...  ineers,        cs  and  employees  of  the  auxiliary 
fire  system,  or  of  the  corporation  yard,v;ere  not  sir.bject  to 
the  a;*e  limitation  and  were  permitted  to  enter  the  service 
up  to  the  age  of  fifty-five  years,  provided  that  3aid  persons 
were  not  su"o,iect  to,  nor  would  they  derive  wxy   benefits  fro?., 
the  pension  provisions  of  the  old  Charter  applicable  to  the 
Fire  Department, 

Marine  stokers  aro  not  include      Ln  the  exemptions 
and,  up  to       e  of  the  adoption  of  the  nev/  Cnarter,  it  was 
the  practice  of  t  eCivil  Service  Ga:vdesion  and  oj      ire 
Department,  to  appoint  to  the  position  of  marine  stoker  only 
e  who  were  not  over  the  a^e  of  tiiirty-five  years. 

My  predecessor  in  office,   .   org)  Lull,  on  February 
1,  1917,  in  dealiag  with  the  i     of  marine  firemen  to  the 
pension,  advised  the  ^Iro  CoirBr&sslon  ttiat  marine  fircnen  or 
stokers  not  bo  exooptionj  mentioned  in 

Section  G,  Chapter  I,  Article  DC  of  the  old       r  above  mention* 
ed,  were  entitled  to  the  benefits  of  the  Fire  Pension  Fund,  I 
understand  that  el nee  tho  rendition  of  that  opinion  the  Civil 
Service  Uoiiinission,  in  certifying  persons  to  the  position  of 
marine  stoker,  fixes  tho  age  limit  for  certification  at  thirty- 
five  years  and  that  all  persons  appointed  to  these  nositions 
were  given  the  benefits  of  the  'ire  Pension  Fund. 

orefore,  If  •  r.       k&   was  appointed  to  ;iis 
position  prior  to  tiie  effective  date  of  tie  new  Charter  he 

<os  t<->  be  entitled  to        efi  ts        rovisiona  of 
the  Retirwraeit  System  as  applicable  to  meabers  of  the  Fire 
Department  enjoying  pension,  rights  under  the  old  charte  . 

From  your  statement      .       ?'s  prior  service 
it  appears  that  he  was  permanently  appointed  to  his  position 
on  March  27,  1929,  and  continued  to  occupy  it  until  March  14, 
1930,  when,  I  presume,  he  was  laid-off .   On  June  30,  he 
roco       temporary  appo  appears  to  nave  ripened 

into  a  permanent  one  on  Sept  30,  and  this  a 

ti.nued  until  oar.   On  July  G,  1931, 

he  received  a  temporary  a.         which  lasted  until  Se  tenber 
29,  1931,  and  on  January  25,  .  celved  a  permanent 

appoint       ich  still  cont  nues. 


...     ,. 


cxi  If  we  i^iore  the  temporary  appointment  which 
seems  to  have  ended  In  October,  1928,  we  come  to  the  next 
appointment  of  .'r.  Maguire  which  was  to  a  Wtpianeiit  place 

eneing  tinuing  until 

the  14th  da;  a  year  later,  p»actically  a  year's  service. 

The  appointment  being  a  permanent  one  became  co  plete  at  the  end 
of  s."       3  if  the  appointee  was  not  renoved  fro:;  blfl  position, 

.ion  1,  Chapter  II,  Article  IX  of  the  old  Charter 

provides: 

"If  any  redaction  is  made  in  the  force  of  the 
i i..-tc.6tit,  the  Go.  j;Cs3i oners  may  temporarily  discharge 

o  moat  i     ,.ve 
to  the  efficient       llzation  of  the  Department; 
but  in  case  of  a  subsequent  increase  of  the  i  orce, 
tl  ose  temporarily  hall  be  rcL 

without  Civil  Service  examination  and  assigned  to 

were  at  the  ti  e      .-ir 
discharge*" 

It  therefore  appears  that,  under  the  old  Charter, 

when  a  :.-  ary 

period  euid   was  laid-off  for  lack  of  work  or  laci:  of  fu  ds  he 
still  v 

entitled  to  be  re-appointed  to  his  position  whenever  the  funds 
available. 

Lie  yeu  have  not  definitely  stated  it  to  me. 
take  it  that  the  lay-off 3  which  causod  r.  ;  u  uire's  lapses  from 
active  e       it  were  due  to  lack  of  work  or  lac":  of  foods,  and 
therefore  he  continued  to  bo  a  member         Lrt  Department  from 
the  date  of  his  first  permanent  appointment  in  March,  1929,  and 
his  last  appointment  in  January,  1932,  was  but  a  re-appointment 
and  continuation  of  his  former  service. 

I  am  therefor  on  that    .      re  is 

the  benefits  provided  Tor  in  Sect.. 
present  wiarter  as  ap^-     so  tnose  mer-bers  of  the  *ire  Depart- 
ment  enjoying  pen:.        a  under  the  old  Charter  . 

Ver       youre, 

^„ . 

To  the  - 
Retirement  Board. 
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May  13,  1936. 


SUBJECT:  Board  of  Supervisors  not  Controlled 
by  Section  22  of  the  Charter  In  own 
Department. 


Dear  Sirs: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 

"A  resolution  has  been  presented  to  the  Board 
of  Supervisors  providing  that  the  Clerk  of  the  iioard 
shall  communicate  v.'ita  the  i-^ayor  and  the  Civil  Service 
Commission  and  recommend  a  supplement  to  the  budget 
of  the  Board  to  provide  that  the  positions  of  three 
senior  clerk-stenographers  and  one  bond  and  ordinance 
clerk  be  classified  as  Assistant  Clerks  of  the  Board 
of  Supervisors  at  a  salary  of  ^250.00  per  month  and 
that  an  appropriation  for  these  positions  be  set  up 
in  the  Appropriation  Ordinance  for  1936-1937  pending 
promotional  examinations. 

"The  q-aestion  has  been  raised  with  regard  to 
whether  Section  22  of  the  Charter  in  any  wi3e  prevents 
the  passage  of  this  resolution  upon  the  theory  that 
the  Board  of  Supe  rvisors  would  be  dictating,  suggesting 
and  interfering  with  appointments,  promotions,  compen- 
sation, etc. 

"Do  the  provisions  of  Section  22  of  the  Charter 
preclude  the  passage  of  this  resolution?" 


OPINION. 


Section  22  of  the  Charter  was  designed  by  the 
Charter  framers  to  prevent  the  Board  of  Supervisors  from  inter- 
fering with  the  various  departments  of  the  municipal  govern- 
ment.  The  charter  framers  recognized  that  under  the  1398 
Charter  many  abuses  existed  as  a  result  of  unwarranted  inter- 
ference by  the  Board  of  Supervisors  and  Individual  ■Willi II 
thereof  in  department  affairs.   The  result  of  this  was  the 
insertion  of  Section  22  into  the  new  Charter. 
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However,  Section  22  could  not  possibly  have  been 
designed  to  restrict  the  Board  of  Supervisors  in  its  own 
department.   Section  12  of  the  new  Charter  provides  that 
the  Board  of  Stipe  ^visors  shall  appoint  a  clerk  who  shall 
be  designated  as  Clerk  of  the  Board  of  Supervisors.   The 
clerk  so  appointed  is  the  appointing  officer  for  the  person- 
nel of  liis  department.   It  is  his  duty  to  administer  the 
clerical  affairs  of  t.xe  ^oard  of  Supervisors.   ue  is  required 
to  keep  a  record  of  proceedings  and  to  do  other  things  necess- 
ary for  the  efficient  functioning  of  ti±e  Board. 

In  view  of  the  fact  that  the  Charter  recognizes 
that  the  Board  of  Supervisors  controls  Its  own  clerical 
department,  it  wov.ld  be  ridiculous  to  assume  that  the  xjoard 
is  violating  the  provisions  of  Section  22  of  the  Charter  In 
the  adoption  of  a  resolution  concerning  its  own  employees. 

I  am  therefore  of  the  opinion  that  Section  22  of 
the  Charter  was  never  designed  to  hinder  the  iioard  of  Super- 
visors in  its  own  departmental  affairs  and  for  this  reason 
I  believe  that  Section  22  does  not  govern  in  this  instance. 

Respectfully  submitted, 

CITy  ATT^'EY. 


To  the  - 

Board  of  Supervisors. 
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May  19,  1936. 

SUBJECT!  Appointment  of  haplain  to  the 
Laguna  Honda  Homo. 

Uear  sir: 

I  have  your  request  for  an  opinion  as  to  whether  a  resident 
chaplain  may  be  legally  appointed  for  the  Laguna  Honda  Home,  the 
appointment  to  provide  said  chaplain  to  be  permitted  to  reside  at 
the  Home  without  charge  upon  condition  that  he  minister  to  the 
spiritual  wants  of  the  inmates*  This  opinion  is  requested  in  view  of 
lection  30  of  Article  IV  of  the  Constitution  of  the  otate  of  Calif- 
ornia, which  prohibits  an  appropriation  for  pay  from  any  public  fund 
in  aid  of  any  religious  sect,  church,  creed  or  sectarian  purpose* 

OPINION 
section  30  of  Article  IV  of  the  Consitution  reads  as  follows: 

"Restriction  on  appropriations  and  grants  of 
aid.  Neither  the  legislature,  nor  any  county,  city  and 
county,  township,  school  district,  or  other  municipal 
corporation,  shall  ever  make  an  appropriation,  or  pay 
from  any  public  fund  whatever,  or  grant  anything  to  or  in 
aid  of  any  religious  sect,  church,  creed,  or  sectarian 
purpose,  or  help  to  support  or  sustain  any  school, college 
university,  hospital,  or  other  institution  controlled  by 
any  religious  creed,  church,  or  sectarian  denomination 
whatever;  nor  shall  any  grant  or  donation  of  personal 
property  or  real  estate  ever  be  made  by  the  state,  or 
any  city,  city  and  county,  town,  or  other  municipal 
corporation,  for  any  religious  creed,  church,  or  sec- 
tarian purpose,  whatever;  provided  that  nothing  in 
this  section  shall  prevent  the  legislature  granting 
aid  pursuant  to  section  22  of  this  article*" 

I  take  it  that  the  purpose  of  the  appointment  of  a  chaplain 
to  the  he  una  Honda  Home  is  to  minister  to  the  spiritual  needs  of  the 
Inmates  thereof*  Therefore,  if  such  an  appointment  is  to  be  made,  the 
question  of  the  religion  of  the  appointee  cannot  enter  into  his  qual- 
ifications for  the  appointment,  and  if  the  position  is  to  be  created, 
it  must  be  purely  upon  the  fact  that  such  appointee  must  minister  to 
the  spiritual  needs  of  the  inmates  of  the  Home,  irrespective  of 
their  religious  belief*  This  being  so,  the  sole  question  to  be  de- 
termined is  whether  it  is  permissible  to  appoint  a  clergyman  to  the 
Home  who  will  minister  to  the  spiritual  needs  of  all  of  the  inmates 
irrespective  of  their  religious  belief. 
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The  Constitution  of  the  -tuto  of  Illinois  has  a  provision 
similar  to  ours.  In  passing  upon  this  subject  in  the  case  of 

124   .   .  629. 
the  Court  .mice  the  following  ot      .ona  in  applying  the  consti- 
tutional provision  to  payments  .^ade  to  a  sectarian  school : 

-  Is  contended  b;  appellant  tliat  this  seetion 
is  invalid  because  it  violates  section  3  of  Article  Q 
j£   our  state  Constitution,  which  provides  that  neither 
the  Cer. oral  assembly,  nor  any  county,  city,  town,  town- 
ship, school  district,  or  other  public  corporation, 
shall  ever  make  any  appropriation  or  pay  from  any  public 
fund  wnatever  anything  in  aid  of  any  church  or  sectarian 
purpose,  or  to  help  support  or  sustain  any  school,  acad- 
emy, seminary,  college,  university,  or  other  scientific 
institution  controlled  by  any  church  or   sectarian  denom- 
ination whatever,  nor  shall  any  grant  or  donation  of  land, 
money,  or  other  personal  pro;>erty  ever  be  made  by  the 
i>tate  or  any  such  public  corporation  to  any  church  or  for 
any  sectarian  purpose*   Jhe  validity  of  said  act  lias  here- 
tofore been  considered  by  this  court  and  the  act  declared 
valid  and  not  in  violation  of  said  section  of  tne  >on- 
stltution.  Dunn  v.  Chicago  Industrial  school,  200  111. 
613,  117  H.  h.   735,       ,,.  1918B,  207;  juxm   v.  ^ddison 
Manual  Training  School  for  Boys,  2ol  ill.  552,  117  £1. 
993;  i.rost  v.  Ketteler  -auual  Training  ~ohool,  2ii2  ill. 
504,  11-   .   .  743." 

In  SDH  . .  .   . 

735,  at  page  736,  the  Court  of  Illinois  stated j 

"The  people  not  only  did  not  declare  hostility 
to  religion,  but  regarded  its  teachings  and  oractices 
as  a  public  benefit  wiilch  might  be  equal  to  the  payment 
of  taxes,  and  by  section  3  of  article  9  of  the  Con- 
stitution provided  that  property  used  exclusively  for  re- 
ligious purposes  may  be  exempted  from  the  burden  of  tax- 
ation, and  the  General  Assembly,  by  virtue  of  that  pro- 
vision, has  declared  such  exemption." 


.  jreme  ,ourt  of  Illinois  in  HEICHi.ALD  v.  CATHOLIC 
10P  OF  CHICAGO,  101  i  .   .  266,  was  called  upon  to  decide  whether 
it  would  be  proper  to  allow  the  church  to  build  a  building  v 
grounds  used  by  the  county  as  a  poor  farm.  In  deciding  in  the 
affirmative  the  Court  appreciated  that  the  spiritual  wants  of  the 
Indigents  should  be  recognized  and  used  the  following  lan^pge: 

"May  the  county  permit  the  use  of  the  build- 
for  religious  worship  and  funeral  services?  The 
Constitution  does  not  prohibit  poor  persons,  who  are 
unable  to  earn  a  livelihood,  and  whose  care  and  main- 
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tenance  the  county  has  assumed,  from  meetin^  together 
In  some  building  or  room  on  the  poor  farm  for  the 
worship  of  God.  in  return  for  the  care  given  the  body 
the  state  does  not  exact  the  surrender  of  all  care  for 
the  soul.  *  -»  #  The  state  under  takes  to  provide  for  all 
the  wants  of  the  unfortunate  words  whom  it  lias  collect- 
ed at  the  poor  farm*  Food,  clothing,  lodging,  medical 
care,  and  attention,  occupation,  and  employment  must 
all  be  provided  for,  and  the  extent  and  manner  of  their 
provision  ia  committed  to  the  county  board,  with  whoso 
discretion  the  court  will  not  interfere,  unless  it  is 
exercised  in  a  roanner  clearly  illegal*  If  the  county 
board  deems  it  advisable  to  establish  a  reading  room 
or  library  for  the  county's  poor,  there  is  no  consti- 
tutional limitation  to  prohibit  it,  ^o  a  lecture 
room  might  be  established." 

In  our  own  SUPHEME  COUIST  in  EVANS  v.  SEU1A  UNION  HIGH 
SCHOOL  (.,  195  Cal.  54,  in  passing  upon  the 

placing  of  the  ->t.  James  version  of  the  Bible  in  the  lioraries  of 
public  schools,  the  oourt  distinguished  between  that  which  is  con- 
sidered sectarian  and  that  which  is  considered  spiritual.  The 
v.  ourt  said: 

"In  a  word,  a  book  on  any  subject  may  be  strong- 
ly partisan  in  tone  and  treatment.  A  religious  book 
treating  its  subject  in  this  manner  would  be  sectarian. 
But  not  all  books  of  religion  would  be  thus  excluded. 
The  fact  that  it  was  not  approved  by  all  sects  of  a 
particular  religion,  nor  by  the  followers  of  all  relig- 
ions, would  not  class  it  as  sectarian  for  library 
purposes.  There  is  no  religion  that  has  found  universal 
acceptance,  and  therefore  no  book  of  religion  that  has." 

On  page  59  of  the  same  case  the  following  language  is  useds 

"That  the  authors  of  religious  books  belong 
to  a  sect  or  church  does  not  necessarily  make  their 
books  of  a  sectarian  character." 

It  will  be  noted  that  the  Laguna  Honda  Home  is  a  home  for 
the  aged  and  the  chronic  infirm  and  that  most  of  the  inmates  tuere- 
of  pass  the  last  days  of  their  life  therein,  and  from  there  pass  to 
the  life  beyond.  I  take  It  also  that  insofar  as  a  majority  of  the 
inmates  are  concerned,  and  irrespective  of  the  particular  relig- 
ious sect  to  which  they  may  belong,  they  are  desirous  of  receiving 
spiritual  consolation  during  their  declining  years,  which  conso- 
lation tends  to  their  peace  of  mind  and,  therefore,  to  their 
general  well  -being,  iioat  of  them  also,  before  the  conditions  came 
upon  them  whioh  made  them  inmates  of  this  institution,  in  carrying 
out  the  ordinary  routine  of  their  lives,  were  in  the  liabit  of  re- 
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calving  religious  consolation  in  the  particular  sect  or  religion  In 
which  they  worshiped  a  oupreme  being,  and  that  when  they  entered 
this  institution,  they  did  so  with  the  hope  that  they  wo  Id  not  be 
deprived  of  their  accustomed  spiritual  consolation  any  more  than 
they  would  he  deprived  of  those  things  which  would  be  necessary  for 
their  physical  well-being*   Also  that  when  they  came  to  make  the 
journey  into  the  great  beyond,  irrespect5.ve  of  their  creed,  they 
would  be  afforded  the  services  of  one  more  skilled  in  the  mysteries 
of  the  hereafter  than  they  were,  who  would  aid  them  on  their  way  and 
supplicate  the  Almighty  for  their  peace  and  happiness  in  that  place 
from  which  they  would  not  return. 

It  cannot  be  said  that  the  hope  to  live  In  peace  with  the 
Almighty  while  one  remains  upon  this  mundane  sphere,  and  a  like  hope 
to  enjoy  a  life  of  rest  and  happiness  after  he  departs  therefrom,  is 
Inspired  by  any  particular  sect  or  religion.  This  hope  is  the  in- 
spiration of  every  sect  or  religion,  and  that  It  may  be  accomplished 
is  the  basis  of  roan's  belief  in  the  existence  of  a  Supreme  Being, 

Such  being  the  case,  Is  the  appointment  of  one  who  will 
aid  those  who  by  stress  of  circumstances  are  unable  to  aid  themselves 
to  accomplish  the  hope  of  a  lifetime,  or  perhaps  the  hope  of  merely 
an  hour,  a  violation  of  the  provisions  of  our  Constitution,  which 
prohibits  the  giving  of  material  aid  to  any  religious  sect,  creed 
or  church.  In  view  of  the  decisions  a^ove  cited,  we  believe  that 
it  is  not. 

The  expenditure  of  governmental  money  to  promote  any  partic- 
ular sect  or  creed  has  bean  frowned  upon  by  constitutions,  national 
and  state,  as  well  as  by  the  laws  of  the  several  states,  Since  the 
foundation  of  the  republic  and  the  establishment  of  the  states, 
neither  the  nation  itself,  nor  have  the  states  gone  so  far  as  to 
say  that  one  who  ministered  to  the  spiritual  well-being  of  the 
nation  or  of  Its  people  was  not  worthy  of  his  hire. 

In  our  Federal  government  we  have  made  provision  for  a 
certain  number  of  chaplains,  both  in  our  land  and  in  our  sea  forces, 
to  minister  to  the  spiritual  needs  of  both  rank  and  file  in  those 
departments.  Compensation  is  made  to  those  who  occupy  these  po- 
sitions. 

See:  Section  231,  U.  s.  Codes,  Volume  10,  page  45: 

"Appointment  and  qualifications  of  chaplains. 
Appointment s  as  chaplains  shall  be  ;>ade  from  among 
persons  duly  accredited  by  some  religious  denomination 
or  organization,  and  of  good  standing  therein,  between 
the  ages  of  twenty- three  and  forty-five  years." 

See  alsot  Section  236,   .   .  ^odes.  Volume  10,  pace  46: 

"Rank  of  Chaplains;  promotion  on  completion 
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of  specified  term  of  service,   chaplains  shall  have 
rank,  pay,  and  allowances  according  to  length  of  active 
commissioned  service  in  the  Jinny,   or,  since  April  6, 
1917,  in  the  National  Guard  while  in  active  service 
under  a  call  by  the  President,  as  follows:  Less  than 
five  years,  first  lieutenant;  five  to  fourteen  years, 
captain;  fourteen  to  twenty  years,  major;  over  twenty 
years,  lieutenant  colonel*'1 

See  also:  Section  256,   .   .  < odes,  Volume  10,  page  47; 

"iXtty  as  to  religious  services.  All  chaplains 
shall,  when  it  may  he  practicable,  hold  appropriate 
religious  services,  for  the  benefit  of  the  commands 
to  which  they  may  be  assigned  to  duty,  at  least  once 
on  each  Sunday,  and  shall  perform  appropriate  religious 
burial  services  at  the  burial  of  officers  and  soldiers 
who  may  die  in  such  commands •" 

No  ono  will  for  a  moment  question  the  bravery,  valor  and 
unselfishness  which  were  displayed  by  the  chaplains,  irrespective 
of  sect  or  religion,  in  our  late  war,  or  contend  that  the  stipend 
allowed  to  them  was  not  a  proper  governmental  expenditure. 

In  our  own  state  we  have  instances  of  statutes  upon  our 
books  which  authorize  the  appointment  and  payment  of  chaplains 
to  minister  to  the  spiritual  needs  of  the  members  of  our  National 
Guard. 

See:  section  1953,  Political  code. 

A  like  instance  is  presented  in  the  appointment  and  payment 
of  chaplains  to  our  State  Senate  and  Assembly. 

See:  Sections  245,  246,  Political  -ode. 

Therefore,  I  am  constrained  to  believe  that  the  prohibition 
contained  in  our  State  constitution  ^oes  not  to  the  expenditure  of 
money  for  the  furtherance  of  religion  or  spiritual  beliefs  generally, 
but  rather  to  its  expenditure  to  further  any  particular  sect,  creed 
or  belief. 

When  we  realize  that  the  Army  and  the  Navy  of  the  United 
States,  and  the  kindred  branches  of  these  institutions  laaintained 
by  the  State  of  California,  are  permitted  to  expend  the  funds  of 
the  United  States  and/or  of  this  ^tate  in  order"  to  minister  to  the 
spiritual  needs  of  those  within  the  respective  services,  without 
viola  ting  the  constitutional  prohibition,  I  believe  that  a  like 
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privilege  should  be  allowed  to  a  municipal  department  that  ministers 
to  aged  and  the  infirm  who  are  winding  up  their  lives,  scoetlnes  in 
sickness  and  in  pain,  to  the  end  that  the  burdens  of  their  fee  re- 
maining days  say  be  lessened. 

You  are,  therefore,  advised  that  IX,  in  the  judgment  oT 
those  who  are  charged  with  the  conduct  of  the  T*ga*>+   Honda  Hone, 
a  chaplain  will  be  an  aid  to  the  peace  and  comfort  of  its  innate s, 
the  appointment  aay  be  mede,  but  that  in  *"nV*"g  such  an  appoint- 
ment creed,  sect  and  religion  oust  not  be  tatasm  into  consideration 
in  determining  the  qualifications  of  the  appointee. 

3e  spec  tfully  9 

OTTXIOTEJ 

Hon.  A.  J.  Cleary 

Chief  Administrative   jf i leer 
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June  2,  1936, 


SUBJECT:   In  Re,  Dismissal  of  Certain  Police 
Officers  for  Failure  to  Testify 
before  Crand  Jury, 

Dear  Sirs: 

You  have  asked  me  to  advise  you  upon  certain  conditions 
which  have  arisen  in  the  matter  of  the  trial  of  certain  police 
officers  for  their  failure  to  testify  before  the  Grand  Jury  upon 
an  Investigation  being  made  by  that  body,  of  alleged  graft  con- 
ditions existing  in  the  department* 

Up  to  the  present  time  no  particular  person  has  been 
oharged  with  any  crime  or  with  any  illegal  practice,   90m  persons 
whose  trials  are  now  pending  before  the  Police  Commission  have 
appeared  before  the  Grand  Jury  in  response  to  subpoenas  regularly 
served.   Some  of  tliese  persons  have,  after  being  sworn,  declined 
to  answer  oertain  questions  relative  to  the  amount  and  value  of 
their  private  assets  upon  the  ground  that  they  could  not  be  com- 
pelled to  testify  against  themselves.   Others,  for  the  same  reason, 
have  declined  to  be  sworn  in  response  to  the  direction  of  the  jury. 

You  also  ask  if  trie  fact  that  one  of  the  members  of  the 
Police  Commission  has  made  certain  statements  as  to  the  penalty 
which  would  be  visited  upon  members  of  the  department  who  wovJLd 
refuse  to  testify  before  the  Grand  ^ury  would  disqualify  that 
Com  issioner  from  participating  in  the  hearing  of  the  charges 
against  the  said  officers. 

OPINION. 

There  was,  at  the  date  the  several  officers  were  called 
before  the  Grand  Jury,  a  rule  in  effect  in  the  Police  Department 
which  read  as  follows i 

"Section  19.  Rule  46.  Members  of  the  Apartment 
when  called  upon  to  give  evidence,  or  when  making  deposi- 
tions or  testifying  before  any  court,  officer  or  competent 
tribunal,  or  before  the  ^rand  Jury,  or  the  Board  of  Police 
Commissioners,  will  conduct  themselves  with  dignity,  court- 
esy and  respect,  and  state  clearly,  without  reservations, 
all  facts  pertaining  to  tho  case  admissible  in  evidence  on 
matters  under  investigation." 

Before  disposing  of  the  question  as  to  whether  the  failure 
of  the  s  everal  officers  to  testify  before  the  Grand  Jury  f  orris  a 
sufficient  ba3is  f or  charges  against  them,  I  will  advert  to  the 
alls  ged  disqualification  of  one  of  the  members  of  the  Police 
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Commission. 

DISQJALIi  ICATIGK  Oi-  CuI,i:iIS3I0.,LK  ROCHE:   It  appears  that 
counsel  for  the  charged  officers  contend  that  by  reason  of  the  fact 
that  Commissioner  ^oche  was  credited  in  the  public  press  as  having 
stated  that  if  the  officers  in  question  should  refuse  to  testify 
before  the  Grand  Jury  it  would  be  deemed  a  breach  of  the  rule  above 
quoted  and  that  charges  would  be  filed  against  then ,  showed  such 
bias  upon  the  part  of  the  Commissioner  that  he  was  disqualified  from 
participating  in  the  hearing, 

I  do  not  agree  with  this  contention  nor  do  I  believe  that 
the  decision  of  the  courts  sustains  it.   In  the  case  of  HcIRJGli  v. 
MAYOR  AND  COUNCIL  OF  BOROUGH  OF  HASBROUCK  HEIGHTS,  reported  in  144 
Atlantic  Reporter,  at  page  799,  the  Supreme  Court  of  New  Jersey  3aid: 

.ie  third  ground  is  that  the  raayor  was  biased  and 
also  one  of  the  commissioners.   This  seems  to  rest  on 
the  proposition  that  one  or  both  of  thei  had  expressed 
an  opinion  on  the  case  before  the  trial,  and  parti cularly 
that  the  mayor  had  3aid  once  or  twice:   'Did  you  hear 
about  Paddy?  *-e  was  drunk  and  ran  into  a  mi  lie  war-on  and 
we  suspended  him.'   I  ai  unable  to  see  that  there  is  any- 
thing in  this  to  indicate  such  bias  on  the  part  of  the 
mayor  that  a  court  should  hold  him  to  have  '>een  disqualif- 
ied thereby.   Crane  v.  Jersey  City,  90  N.J. Law  109  A.  678. 
If  a  juryman  in  a  criminal  case  is  not  disqualified  because 
of  having  formed  an  opinion,  but  not  sAch  an  opinion  as 
would  prevent  his  deciding  the  case  on  the  evidence,  there 
is  no  reason  why  the  raayor  or  a  commissioner  should  be  dis- 
qualified beoause  of  having  formed  a  pr  eliminary  opinion, 
subject  to  revision  after  he  has  heard  the  evidence." 

Also,  STATE  e::  rel  MU]  LLEE  v.  DISTRICT  COURT,  reported  In 
285  Pacific  Reporter,  at  page  928,  in  which  case  the  Supreme  Co^rrt  of 
Montana  said: 

"The  statute  makes  no  provision  for  the  disqualifi- 
cation of  the  commission  on  the  ground  of  bias  or  preju- 
dice, and  it  must  be  hold,  in  accordance  with  the  law, 
that,  regardless  of  the  personal  opinions  of  its  members, 
this  tribunal  has  exclusive  jurisdiction  of  the  subjects 
delegated  to  it,  and  its  members  are  not  vulnerable  to 
such  attack.   Lven  with  respect  to  judicial  officers, 
it  lias  been  held  In  this  state  that,  unless  the  statute 
provides  a  remedy  declaring  that  bias  or  prejudioe  on  the 
part  of  a  Judge  3hall  be  a  disqualification.  It  cannot  be 
loc       Inst  the  officer.   In  re  Davis1  Estate,  llKont* 
1,  27  P.  342;   In  re  Weston,  28  Mont.  207,  72  P.  512. 

"The  rule  of  disqualification  does  not  apply  to 
officers  not  judicial,  although  every  case  may  call  for 
the  exercise  of  judgment  and  discretion,   Works  on 
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Jurlsdictlon,  409;   State  v.  Wells,  210  Ha.  601,  109  S.W. 
758. 

"The  strict  legal  rules  which  apply  to  the  disquali- 
fication of  a  judge  sitting  in  a  court  cannot  be  applied 
to  police  commissionei's,  as  the  Appellate  Division  of  the 
Supreme  Court  of  Hew  York  said  in  PeopDs  ex  rel.  Lleyer  v. 
Roosevelt,  supra.   In  that  case  it  appears  that  former 
President  Roosevelt  was  a  member  of  the  board  of  police 
commissioners  of  the  city  of  ^ewYork,  and  its  president. 
The  offense  for  which  the  policeman  was  upon  trial  was 
committed  in  the  presence  of  Mr.  Roosevelt  and  of  Commiss- 
ioner Andre^3*  or"e  °I  ^is  colleagues,  by  whose  testimony 
the  facts  were  established.   The  right  of  Comr-iissioners 
Roosevelt  and  Andrews  to  hear  and  dotermine  the  gtd.lt  of 
the  accused  was  challenged*   The  court  saids   ''he  oolice 
commissioners  are  the  sole  tribunal  to  hear  complaints  for 
violation  of  the  rules  and  discipline  of  the  police  force, 
and  the  action  of  a  majority  of  them  is  necessary  to  punish 
offenses  and  enforce  discipline.   V.iiere  thai      ■  case, 
even  a  personal  interest  in  the  result  is  not  sufficient 
to  disqualify  a  member  of  the  tribunal  from  sitting,  if 
his  presence  is  necessary  to  constitute  the  court*  *  •  -«-  •» 
As  any  ill  conduct  on  the  part  of  the  policeman  which  is 
detected  by  one  of  the  commissioners  can  only  be  punished 
by  a  vote  of  the  board,  of  which  he  is  a  necessa:-      «r, 
it  follows  that  in  some  cases,  unless  the  commissi,  oner  wno 
observed  the  charges  remained  qualified  to  vote  upon  the 
question  of  the  guiltyoi'  the  person  accused  of  them,  and 
to  decide  upon  his  punishment,  violations  of  the  rule  would 
necessarily  go  unpunished,  and  thus  it  wouM  occur  that  the 
more  vigilant  and  active  the  commissioners  werein  the  per- 
formance of  their  duties,  and  in  the  inspection  of  the  force, 
the  more  likely  it  would  be  that  they  would  not  be  able  to 
punish  the  members  of  the  force  for  misbehavior.   It  can 
hardly  be  supposed  that  the  legislature  intended  to  establish 
any  such  condition  of  affairs.1  •■•    •  " 

The  removal  of  a  police  officer  is  a  municipal  affair. 
See  DIKAN  v.  SUPERIOR  COURT,  6  Cal.App.  217. 

Section  155  of  our  Charter  provides  for  the  method  of  the 
hearing  of  charges  against  police  officers.   Its  provisions  are  all 
inolusive  upon  the  subject. 

You  are  therefore  advised  that,  in  my  opinion,  the  charge 
that  Com  issi  oner  Roche  is  disqualified  to  participate  in  the  hear- 
ing mentioned  is  not  wall  taken. 


-4- 


_  TO  .  .  - :    I  therefore  come  to  the  question,  ia 

the  refusal  of  a  police  officer  to  testify  at  a  Grand  Jury  investiga- 
tion upon  the  ground  that  his  testimony  might  tend  to,  or  that  he 
cannot  be  compelled  to,  incriminate  himself ,  a  violation  of  the  rule 
above  quoted? 

\.e   adr.it  that  one  ordinarily  has  the  right  to  avail  himself 
of  the  provision  of  the  Constitution  that  he  cannot,  in  a  criminal 
proceeding,  be  compelled  to  be  a  witness  against  himself  .   (Constitu- 
tion of  California,  Sec,  13,  Article  I.)   It  may  be  admitted  that, 
while  no  charge  of  the  violation  of  any  lav/  has  been  made  against  any 
particular  person,  the  present  inquiry  by  the  Grand  Jury  Is  in  the 
nature  of  a  criminal  proceeding.   We  believe  that  ordinarily  every 
person  has  the  ri>jat  to  avail  himself  of  the  constitutional  privilege 
mentioned  but  there  are  certain  c  ases  where  the  person  who  may  claim 
the  exemption  must  choose  between  his  right  to  the  exemption,  and 
his  privilege  of  holding  a  position,  the  duties  of  which  may  conflict 
with  the  exemption. 

A  striking  example  of  the  exception  is  the  matter  of  the 
driver  of  axi   automobile  who  is  compelled,  in  the  case  of  acclde 
to  give  to  any  party  injured  his  name,  address  and  the  number  of 
the  machine  which  he  v/as  driving.   The  courts  have       at  the 
requiring  of  sucn  information  was  not  compelling  a  person  to  be  a 
witness  against  himself,  even  if  the  information  might  be  used  against 
him  in  a  future  prosecution. 

ted  in  24  Cal.A>)p.Rep.,  799. 
o: PEOPLE  v.  .J. Rep.  530. 


said: 


m  tne  last  mentioned  case  the  Coart  of  Appeals  of  flew  York 

ie  law  does  not  declare  it  a  crime  to  operate  an 
av      io  on  the  highway,  or  evea  that  In  its  operation 
injury  to  persons  or  property  shall  be  a  crime,  but  only 
that  failure  by  the  operator,  in  case  of  such  injury,  to 
identify  himself  shall  be  criminal,  •»-  »  «   Of  course,  the 
whole  of  this  argument  rests  upon  the  proposition  that  in 
operating  an  automobile  the  operator  exercises  a  privilege 
which  might  be  denied  him,   and  not  a  right,  and  that  In 
the  case  of  a  privilege  the  legislature  may  prescribe  upon 
what  conditions  it  nay  be  exercised." 

To  apply  the  same  reasoning  to  the  Instant  case,  it  may  be 
aaid  that  the  right  to  occupy  the  position  of  police  officer  is  a 
privilege  and  therefore  the  Police  Commission  may,  by  rule,  attach 
to  the  exercise  of  that  privilege  the  necessity  of  waiving  the  con- 
stitutional provision  as  to  t  ive  information  before  a 
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tribunal  or  body  which  has  the  right  to  a3k  for  the  same. 

A  case  very  similar  to  the  present  one  is  IN  RE  VAUGHAN, 
reported  in  Volume  189  of  California  Reports  at  page  491,  in  which 
the  Supreme  Court  of  this  State  held  that  a  proceeding  for  the  dis- 
barment of  an  attorney-at-law,  is  not  such  a  criminal  prosecution 
as  entitled  tne  defendant  to  decline  to  testify  on  the  ground  that 
he  cannot  be  compelled  to  be  a  witness  against  himself  under  Article 
I,  Section  13  of  the  Constitution,  although  he  may  decline  to  answer 
questions  which  would  tend  to  incriminate  him. 

In  this  case  the  court  held  that  the  purpose  of  the  pro- 
ceeding is  to  determine  the  fitness  of  an  officer  of  the  court  to 
continue  in  that  capacity.   It  was  there  contended  by  the  attorney 
who  was  charged  in  the  complaint,  that  the  proceeding  was  of  a 
criminal  nature  and  for  this  reason  the  constitutional  privilege 
could  be  Invoked,  but  as  the  court  very  well  held,  that  while  the 
proceeding  wa3  not  a  criminal  proceeding.  It  was  brought  for  the 
purpose  of  ascertaining  if  the  accused  was  worthy  of  conf Iden ce  and 
was  possessed  of  that  good  moral  character  which  is  a  condition  pre- 
cedent to  the  privilege  of  practicing  law.   The  court  held  that  the 
accused  having  failed  to  testify  in  his  own  defense,  that  it  was  Irre- 
sistibly led  to  the  conclusion  that  he  was  b^iilty  as  charged. 
Therefore,  whi3e  the  accused  could  not  be  compelled  to  answer  questions 
propounded  to  him  on  the  ground  that  his  testimony  would  tend  to  in- 
oriminate  him,  or  that  he  could  not  be  compelled  to  be  a  witness 
against  himself ,  nevertheless,  the  failure  to  testify  Indicated  that 
the  accused  was  not  a  fit  and  proper  person  to  engage  in  the  practice 
of  the  law. 

However,  the  case  most  directly  in  point  which  has  come 
under  my  notice  is  SOUDE*;  v.  PHILADELPHIA,  reported  In  Volume  77, 
American  Law  Roports  Annotated,  at  pa^e  610,  where  the  Supreme  Court 
of  Pennsylvania  held  that  the  failure  of  a  police  captain  to  give 
evidence  when  questioned  before  a  Grand  Jury  as  to  a  reasonable  ex- 
planation of  how  he  could  have  honestly  come  into  possession  of  large 
sums  of  money  deposited  in  his  bank  accou-it,  or  Invested  by  him,  or 
to  offer  himself  as  a  witness  or  present  any  explanation  to  the  Civil 
Service  Commission  upon  a  charge  of  condxict  unbecoming  an  officer  pre- 
ferred against  him  by  the  City  Director  of  Public  Safety,  justifies 
his  removal. 

I  believe,  however,  that  the  provision  of  our  Constitution 
itself,  as  amended  in  1934,  now  gives  the  right  not  only  to  draw 
conclusions  for  failure  to  testify,  but  permits  such  failure  to  be 
considered  by  the  court  or  jury.   Note  the  pertinent  part  of  the 
provision: 

"#  *  *but  in  any  criminal  case,  whether  defendant  tes- 
tifies or  not,  his  failure  to  explain  or  deny  by  his  testi- 
mony any  evidence  or  facts  in  the  case  against  hl-a  may  be 


a© 


-6- 


commented  upon  by  the  court  or  the  Jury*" 


I  believe  th.'-s  language  considerably  weakens  the  force  of 
the  constitutional  privilege  granted  to  witnesses. 

In  the  light  of  the  constitutional  amendment,  It  now  appears 
that  inferences  may  be  drawn  from  the  fact  that  a  person  refuses  to 
testify.   Where  formerly  a  witness  refused  to  testify  on  the  ground 
of  possible  incrimination,  or  on  the  ground  that  he  could  not  be  com- 
pelled to  be  a  sitness  against  himself,  the  state  or  prosecution  was 
compelled  to  eliminate  from  the  record  all  the  objectionable  testi- 
mony, but  the  rule  is  now  that  an  inference  may  be  drawn  from  the 
reliance  upon  the  constitutional  privilege.   Hence,  all  inferences, 
except  the  guilty  of  the  defendant,  would  logically  seem  to  remain 
in  force. 

In  the  case  of  PROSSv.  WOTTOK,  a  very  i>ecent  case,  reported 
in  Volume  3,  California  Reports,  Second,  page  384,  the  court  nold  that 
while  the  privilege  against  self-incrimination  is  to  be  protected  Brora 
compulsory  disclosure  of  criminal  liability  or  facts  connecting  claim- 
ant with  crime,  the  privilege  is  not  for  the  benefit  of  the  guilty, 
nor  to  enable  the  claimant  to  prevail  in  civil  3uits  by  means  of  it. 
It  wa3  further  held  In  this  case  that  where  the  claim  or  privilege 
against  self-incrimination  was  based  upon  the  very  fact  in  issue  and 
the  only  excuse  for  silence  was  that  an  explanation  of  the  real  nature 
of  the  transaction  would  disclose  conveyances  made  in  fraud  of  cred- 
itors, the  inference  that  the  conveyances  were  not  bona  fide  was 
inescapable,  and  to  hold  that  no  inference  could  be  drawn  from  the 
refusal  of  the  parties  to  explain  their  dealings  in  the  face  of  many 
suspicious  circumstances  would  have  been  an  unjustifiable  extension 
of  the  privilege  for  a  purpose  it  was  never  Intended  to  fulfill. 

If,  every  time  that  a  member  of  the  police  force  i3  called 
upon  to  make  a  report  to  his  superior  officerin  accordance  with  a 
rule  of  his  department,  he  might  take  rofuge  behind  his  constitutiond. 
privilege  and  refuse  to  make  it,  little  discipline  couH  be  enforced. 
True,  he  may  refuse  to  make  it  upon  the  ground  that  it  will  Incrim- 
inate him,  or  that  he  cannot  be  compelled  to  be  a  witness  against 
himself,  but  if  he  does  so  he  is  violating  one  of  the  conditions 
upon  which  he  was  appointed  and  must  bear  the  consequences. 

You  are  therefore  advised  that,  In  my  opinion,  the  refusal 
of  a  member  of  the  police  force  to  testify  in  the  present  inquiry 
before  the  9-rand  Jury  i3  a  violation  of  the  rule  mentioned  herein 
and  may  form  the  basi3  of  charges  against  the  one  so  refusing. 

Very  truly  yours, 

CITY  AT"->RKEY. 
Tb   - 

Commissioner  Thojiau  "'•  Shumate, 
Commissioner  ITank  J.  ioran 
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June  22,  1936. 


SUBJECT:  In  Rt.  Resignation  of  Police  Officer 
and  right  to  witdraw  sane  before  It 
Is  Acted  upon  by  Police  Commission. 

Dear  sirs: 

I  have  your  letter  reading  as  follows: 

e  respectfully  request  an  opinion  from  you  upon  the 
f  11  wing  natter: 

"On  June  11,  193G,  Police  Officer  •      .   lies  tendered 
his  resignation,  a  cony  of  which  is  attached  herewith,  as  a 
member  of  the  Police  department,  effective  the  said  date  and 
at  the  same  time  tume.l  over  to  Ms  Commanding  Officer, 
Captain  Ge       aly,  as  you  will  see  from  attached  report, 
his  police  3tar  and  other  police  property,  and  has  perfon 
no  services  as  a  Police  Officer  from  and  after  the  s  aid 
e  and  date. 

"On  June  15,  1936,  he  filed  a  request,  a  co  >y  of  which 
is  attached  herewith,  withdrawing  his  said  reaignati   . 
This  request  was  received  at  this  office  at  about  6:30  o* clock 
p«m«,  Just  prior  to  our  regular  meeting  when  the  said  :  |j  - 
nation  would  have  been  acted  upon*   Action  on  the  said  res- 
ignation and  request  for  withdrawal  was  continued  until  next 
Thursday,  June  18,  1936,  as  we  would  like  to  get  your  opinion 
as  to  just  what  action  we  can  t  ake  in  the  matter. 

",  e  respectfully  refer  you  to  an  opinion  of  City  Attorney 
Percy  V.  ix>ng,  rendered  to  the  Board  of  Fire  Commissioners  on 

ecember  6,  1912,  and  published  in  the  opinions  of  the  said 
City  Attorney,  page  164,  in  which  he  advises: 

•That  the  surrender  of  his  badge,  by  llardenedy, 
ether  with  his  ceasing  to  perform  any  service  in  the 
Department,  constitutes  a  complete  severance  of  all  connect- 
ions therewith  and  your  3oard  has  no  logal  power  to  enter- 
tain any  applicat  on  for  a  withdrawal  of  his  so-coiled  res- 
ignation.' 

•  are  of  the  opinion  that  we  have  the  right  to  accept  the 
said  resignation  under  the  circumstances  and  not  permit  the 
withdrawal  thereof,  however,  we  would  like  to  be  advised  by 
you  a3  to  whether  or  not  we  have  the  legal  power  to  so  do." 


In  addition  to  your  letter  yon  send  me  a  OOpy  of  the  resig- 
nation of  Officer  Jar:io:-  -.   Has     li  the  party  cov  censed  in  the 
present  inquiry,  the  resignation  hi       en  tendered  to  the  Captain 
commanding  the  company  to  which  officer  Miles  was  attached.   fat 
resignation  reads  as  follows: 

an  Francisco j 

Thursday,  June  11th,  1936, 
William  J,  Quinn 
Chief  of  Police. 

Sir: 

I  herewith  tender  my  resignation  as  a  member  of  the 
San  ?ranciseo  Police  department  to  taixe  effect  this  date 
June  11th,  1J36. 

Respectfully  submitted, 
(Signed)  James 

Police  Officer 

You  also  send  me  a  copy  of  the  report  of  the  Captain  which 
reads  as  follows 5 

MSan  ^rancisco,  Calif orr 
June  11,  1936. 

Harbor  Static-  . 
William  J.  Quinn 
Chief  of  Police. 

Sir: 

At  5.40  p.m.  this  date  Officer  James  B.  -ilea,  of 
this  Co:  pan;:,  submitted  Ms  resignation  as  a  member  of  the 
San  Francisco,  to  me«  Ofxicer  Hiles  turned  over  to  me  his 
Police  Star  #367,  One  signal  box  key  and  one  Police  repart- 
r:ent  Manual;  this  property  has  ~been   forwarded  to  the  Chief's 
Office. 

Signed) 
Captain  of  Police, 
Star  #836. " 

On  June  15th,  or  within  four  days  after  t  e  resignation 
was  tended  to  his  Captain,  Officer  'lea  addressed  a  communication 
to  your  Commission  withdrawing  his  resignation  and  giving  his  reasons 
therefor.   Jhe  last  mentioned  letter  reads  as  follows: 
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.^•o  sco,  California, 
;3G. 

To  the  Ho.  or  able  hoard  of  Police  Commissioners 
of  theCity  and  County  of  iian  co. 

Oan^Iimni 

X  sent  in  my  resignation  as  a  policeman  of  the 
San  .rancisco  Police  Department  on  or  about  June  11,  1^36. 
'i£j   under  standiiv  is  that  the  resignation  woxild  not  be 
effective  until  accepted  on  June  15,  193G. 

I  respectfully  withdraw  said  resignation.   I 
tendered  this  -      ::lon  due  to  a  misunderstanding  res- 
pecting; my  rights  growin  out  of  grand  jury  proceed v 
investigation  of  officers.   As  a  natter  of  fact,  I  told 
jury  what  my  assets  were  and  au  perfectly  will 
to        5 -examined  respecting  sar  o  p.nd        ,iar  before 

•and   jury  at  any  tiiae  they  call  ne.   1  noti- 
fied  .   the  district  Attorney's  office. 

Yours  very  truly, 

(Signed)  Sames  B.  I'  les," 


OPINION 


In  your  communi cation  you  direct  my  attention  to  the  opinion 
of  Honorable  Percy  V.  Long,  one  of  my  predecessors  In  office,  which. 
covers  a  somewhat  similar  state  of  facts  and  is  found  In  Judge  Long's 
aiona  for  the  years  1312-1916  at  page  164,  the  opinion  being  under 
date  of  '-e  comber  6,  1912*  The  facts  in  the  case,  however,  are  not 
exactly  si  ilai^  for  an  examination  of  the  opinion  shows  that  the 
member  of  the  Fire  -'opartaaent  who  tendered  his  resignation  t  endered 
it  to  the  Board  of  Fire  Commissioners  and  not  to  any  subordinate 
officer.  This  fact  appears  on  page  165  of  the  Opinion  in  the  following 
language: 

"On  the  date  that  Hardenedy  filed  his  resignation 
at  the  office  of  this  board  (Board  of  lire  Commissioners), 
to-wit,  Karch  27,  1912,  he  also  went  to  the  quarters  of 
Ms  company  and  delivered  his  official  badge  of  office 
to  the  captain  of  his  conpany,  stating  that  he  had  filed 
his  resignation  as  a  member  cf  the  department  and  had 
severed  his  connection  therewith.  After  delivering  Ms 
badge  to  the  captain,  Ilardonedy  performed  no  further 
service  in  the  department •" 
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It  is  quite  evident,  therefore,  from  the  report  on  which 
Judge  Long  based  his  opinion  that  llardenedy  tendered  his  resi  Tiation 
to  the  employing  body,  that  is,  to  the  Board  of  Fire  '  omrcls3ioners. 
In  the  instant  case  it  appears  that  the  resignation  was  directed  to  the 
chief  of  Police  and  was  delivered  to  the  captain  of  the  company  to 
which  Officer  lilies  was  attached. 

I  have  examined  the  authorities  quoted  in  Judge  Long's  opinion 
and  there  is  no  question  but  that  he  correctly  states  the  law  when  he 
says  that  a  police  officer  is  an  employee  and  not  an  officer  of  the 
municipality. 

I  further  believe  that  it  is  a  well  settled  principle  of  law 
that  when  an  officer  tenders  his  resignation  in  writing  to  the  appoint- 
ing power,  that  the  resignation  is  complete  without  the  acceptance  of 
that  power. 

There  can  be  no  question  but  that  when  the  resignation  was 
delivered  to  the  company  commander  that  Officer  Miles  Intended  to  re- 
sign. This  Is  borne  out  by  the  fact  that  on  tendering  his  resignation 
he  surrendered  the  various  insignia  of  his  position. 

The  Chief  of  Police  is  undoubtedly  the  executive  head  of 
the  Police  liepartment  and,  therefore,  under  Section  20  of  the  Charter 
he  must  act  as  the  appointing  officer  under  the  civil  service  pro- 
visions of  the  Charter  "for  the  appointing,  disciplining  and  removal 
of  such  officers,  assistants  and  employees  as  may  be  authorized". 
However,  It  would  appear  from  Section  155  of  the  Charter  that  insofar 
as  members  of  the  Police  and  Fire  Departments  are  concerned,  the 
commission  itself  is  charged  with  the  duty  of  the  disciplining  and 
removal  of  police  officers,  and  I  understand  when  it  comes  to  the 
appointment  of  members  to  the  departments  that  these  appointments 
are  made  by  the  Commission  and  not  by  the  Chief.   I  advert  to  these 
particular  facts  for  the  reason  that  I  can  see  a  considerable  diff- 
erence between  a  resignation  that  is  tendered  directly  to  the  appoint- 
ing power  and  one  that  is  submitted  to  a  person  acting  In  a  subord- 
inate capacity  under  that  power. 

I  have  given  particular  consideration  to  the  authorities 
cited  by  Judge  Long  relative  to  the  acceptance  of  resignations  -  one 
of  them  being  a  California  case  and  the  other  a  South  C arollna  case. 
Both  of  these  case 3  dealt  with  commercial  institutions  and  not  with 
municipalities  or  governmental  agencies  and  the  particular  Individuals 
to  whom  the  resignations  were  tendered  had  full  power  to  accept  theaa 
and  in  neither  of  these  cases  was  there  any  question  raised  as  to  the 
right  to  withdraw  a  resignation  but  the  court  held  that  the  resig- 
nations having  been  practically  accepted  by  the  persons  to  whom  they 
were  tendered  that  the  relation  of  employer  and  employee  was  thereby 
terminated.  However,  the  Instant  case  deals  with  »- r*e*g»a*4e«-ey 
an  acceptance  of  a  resignation  by  a  governmental  agency  and,  there- 
fore, it  seems  to  me  that  the  same  rule  should  not  apply.   If  the 
resignation  was  tendered  directly  to  the  Police  Conmission  as 
was  Hardenedy's  tendered  to  the  lire  Commission,  I  would  say 
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that  it  was  complete* 

In  this  regard,  I  direct  your  attention  to  the  oase  of 
DOSTIE  v«  3BHB  HAY09  ,  decided  br  the  Supreme 

Judicial  Court  of  Maine  and  reported  in  95  Atl*  *iep.  at  page  353. 
The  case  dealt  with  a  police  officer  who  tendered  lis  resignation 
while  under  suspension  and  awaiting  action  by  the  officers  who  had 
his  case  in  hand.  The  court  aaldt 

"It  is  contended  that  the  petitioner  had  no 
right  to  withdraw  hie  resignation.  We  do  not  agree  with 
the  defendant  in  this  contention.  We  think  the  petition- 
er had  the  right  to  withdraw  the  resignation  at  any  tix:C 
before  its  acceptance.  In  ttm   absence  of  a  statute  pro- 
vision in  cases  of  the  kind,  a  resignation  is  not  com- 
plete until  it  Is  accepted  by  competent  authority  -  in 
this  instance  the  appointing  power.  As  neither  the 
petitioner  nor  the  defendant  on  their  own  motion  can 
create  a  vacancy,  it  follows  that  the  term  of  service 
of  the  petitioner  was  not  legally  terminated,  either 
by  the  alleged  resignation  or  by  the  subsequent  attempt 
to  r  amove  him.1* 

An  expression  of  a  similar  opinion  by  the  Supreme  Court  of 
the  United  states  is  f ou  d  in  EDWARDS  v.  U.  S.,  reported  in  26  L. 
ed.  at  page  314,  and  also  by  the  Tuprerae  Court  of  renr.sylvania  in 
the  COIuXTTYffiALTII  v.  KRAPF,  reported  in  94  Atl.  at  page  553. 

The  last  two  mentioned  cases  deal  with  resignations  by 
officials  but  I  think  the  same  rule  applies  in  regard  to  employees 
unless  the  same  has  been  changed  by  statute,  as  it  has  been  in 
California,  and  even  in  California  it  has  been  held  that  a  resig- 
nation is  not  complete  until  it  is  delivered  to  the  appointing  power* 

See:   HcKELLEY  v*  TUHNllt,  96  Cal.  App*  292. 

I  am,  therefore,  of  the  opinion  that  the  resignation  should 
have  been  tendered  directly  to  the  Board  of  Police  Coxaaiss loners  and 
If  it  was  tendered  to  any  subordinate  officer,  it  is  not  complete 
until  acted  upon  by  your  Board.  To  hold  otherwise  would  be  to  lay 
down  the  rule  that  a  member  of  the  department  who  was  guilty  of  any 
crime  or  who  had  violated  any  rule  of  the  department  might  tender 
his  resignation  to  the  Chief  of  the  Department  and  thereby  prevent 
the  Commission  from  dealing  with  him  or  disciplining  him  for  a 
violation  of  the  rule.  It  would  also  open  the  door  for  coercion 
on  the  part  of  subordinate  officers  to  compel  resignations  from 
those  under  them  which  might  or  might  not  be  accepted  by  the 
CoBSttisaion. 
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In  view  of  the  foregoing,  you  are  advised  tiiat  if  the 
resignation  of  Officer  Lilies,  which  wae  tendered  to  oaptain  Realy, 
has  been  presented  to  your  >ocmission,  it  is  now  before  you  for 
consideration.  You  are  not  compelled  to  permit  its  withdrawal 
and  you  ore  free  to  accept  it  if  you  believe  that  there  ie  no 
good  reason  at  the  present  tl&e  to  pem.'t  the  officer  to  withdraw 
it. 

Respectfully, 

em  AfflflM 


Board  of  Police  ocEiissioners 
Chief  of  < oliee. 
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June  24,  1956. 

SUBJECTt  Legality  of  Installation  of 

Parking  Meters  on  Public  streets. 

Gentlemen; 

I  have  your  request  for  an  opinion  as  to  the  legality  of 
installing  parking  meters  to  regulate  the  place  where,  the  time  for 
and  the  manner  in  which  automobiles  will  be  parked  on  the  public 
streets  of  oan  Francisco,  I  understand  that  at  the  present  time  it 
is  the  intention  of  your  Board  to  authorize  the  installation  of 
at  least  fifty  meters  merely  as  an  experiment,  and  should  the  ex- 
periment prove  beneficial,  consideration  will  be  given  to  a  more 
permanent  and  general  installation  of  these  devices, 

I  further  understand  that  the  experimental  installation 
will  be  made  without  cost  to  the  city  and  likewise  the  removal  of 
these  meters  will  be  made  under  the  same  conditions* 


OPINION 

As  the  so-called  parking  meter  is  a  recent  invention,  I 
oan  find  no  cases  in  California  nor  any  from  the  appellate  courts 
of  our  sister  states  bearing  on  the  subject.  Therefore,  I  must 
rely  upon  the  general  principles  applicable  to  the  use  of  streets 
in  alifomia  and  3uch  opinions  of  the  lower  courts  of  other  states 
as  are  available. 

I  may  state  in  passing  that  the  City  Attorney  of  Los  Angeles 
has  rendered  an  opinion  to  the  council  of  that  city  that  in  his 
opinion  the  installation  of  parking  meters  on  public  streets  is  not 
legal.  He  bases  his  opinion  not  on  any  positive  law  against  such 
devices  and  admits  that  he  can  find  no  cases  which  declare  the  in- 
stallation of  these  devices  to  be  illegal,  but  bases  his  opinion 
merely  upon  the  fact  that  he  can  find  no  positive  law  permitting 
them. 

However,  the  City  Attorney  of  San  Diego  in  an  opinion  ren- 
dered to  the  l.layor  and  council  of  that  city  under  date  of  June  10th 
of  the  present  year  has,  in  rather  a  well  considered  opinion,  diff- 
ered with  the  City  Attorney  of  Los  Angeles  and  lias  advised  his  city 
that  in  his  opinion  the  installation  of  these  devices  is  within  the 
power  of  the  legislative  body  or  traffic  governing  body  of  the  city. 

I  merely  cite  these  two  instances  to  show  tiiat  the  matter 
is  one  on  which  there  is  some  difference  of  opinion  and  one  which 
will  not  be  definitely  settled  until  the  highest  courts  of  the  state 
pass  upon  it,  and  in  arriving  at  my  conclusion,  as  set  forth  in  this 
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opinion,  I  am  doing  30  more  upon  the  general  principles  of  law  than 
upon  any  guiding  opinion  from  the  higher  courts  of  this  or  any  other 
state. 

The  streets  of  a  city  belong  to  the  people  of  the  state 
and  every  citizen  thereof  lias  a  right  to  use  these  streets  subject  to 
reasonable  legislative  control. 

Seet  Ex  parte  DANIELS,  183  Cal.  656. 

True,  in  the  case  last  cited,  the  Supre:ae  f  ourt  of  this 
state  held  that  the  matter  of  the  regulation  of  traffic  upon  a  public 
street  was  not  a  municipal  affair  and  could  not  be  controlled  by 
municipal  legislation  except  when  the  municipality  was  permitted  to 
so  legislate  by  the  state  itself  or  when  the  legislation  was  in  aid 
and  not  in  derogation  of  the  state  law. 

In  the  case  of  iiORUM  v.  GRAHAM,  4  Cal.  App.  (2)  331,  the 
District  Court  of  Appeal  said} 

"Under  its  police  power  conferred  by  the  con- 
stitution (sec.  11,  art.  XI)  a  municipal  corporation  may 
enact  regulations  not  in  conflict  with  general  law.  On 
all  subjects  which  are  striotly  municipal  affairs  its 
power  is  paramount  over  general  laws.  But  it  has  been 
held  that  the  regulation  of  traffic  upon  the  streets  of 
a  city  has  ceased  to  be  a  matter  of  local  concern  and 
is  not  a  municipal  affair  within  the  meaning  of  the  .  'con- 
stitution, and  that  the  power  of  the  municipality  to 
adopt  regulations  respecting  the  manner  of  operating 
vehicles  upon  its  public  streets  may  be  exercised  only 
In  the  absence  of  affirmative  action  by  the  legislature 
of  the  state.  Where  the  field  of  traffic  regulation 
is  occupied  by  the  legislature,  a  municipality  may  not 
enact  regulations  whioh  eonilict  therewith.  But  when 
the  legislature  has  assumed  to  regulate  a  given  course 
of  conduct  by  prohibiting  enactments,  a  municipality 
with  subordinate  power  to  act  in  the  matter  may  make 
new  and  additional  regula  tlons  In  aid  and  furtherance 
of  the  purpose  of  the  general  law  as  may  seem  fit  and 
appropriate  to  the  necessities  of  the  particular  local- 
ity and  which  are  not  in  conflict  with  general  law." 

And  In  concluding  iti  §pinion#  the  court  continued: 

"Ae  conclude,  therefore,  that  when  the  legis- 
lature extended  the  operation  of  the  vehicle  act  to 
traffic  upon  city  streets  as  a  part  of  the  public  high- 
ways of  the  state  for  the  greater  protection  of  all  users 
thereof ,  it  did  not  thereby  intend  to  prohibit  the  enact- 
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ment  by  raunioi  pall  ties  of  new  and  additional  police  reg- 
ulations in  furtherance  of  such  purpose  as  might  appear 
reasonable  and  proper  in  a  given  locality;  and  that 
section  8  of  the  ordinance  here  in  question  is  of  such 
character  and  is  not  in  conflict  with  nor  in  contravention 
of  the  provisions  or  purposes  of  the  California  Vehicle 
Act*" 

The  matter  before  the  court  in  the  last  mentioned  ease  was 
whether  a  municipal  ordinance  which  provided  for  aarloed  pedestrian 
walks  and  requiring  the  operator  of  a  motor  veaicle  to  stop  and  not 
enter  a  pedestrian  walk  while  there  was  anyone  thereon  in  the  same 
half  of  the  highway  was  a  contravention  of  the  liotor  Vehicle  Act* 
The  court  held  that  it  was  not. 

In  IN  RE  IVEHSON,  199  Cal.  682,  the  court  held: 

iiere  the  legislature  ha3  assumed  to  ro<julate 
a  given  course  of  conduct  by  prohibitory  enactments, 
a  municipality  with  subordinate  power  to  act  in  the 
matter  may  make  such  new  and  additional  regulations 
in  and  of  the  furtherance  of  the  purposes  of  the  gen- 
eral law,  as  may  seem  fit  and  appropriate  to  the  partic- 
ular locality  which  are  not  in  themselves  unreasonable •" 

The  streets  of  a  city  are  designed  for  and  dedicated  to  the 
public  use  for  traveling  and  transportation  of  goods  over  and  on 
the  same,  which  use  necessarily  includes  the  right  to  stop  vehicles 
temporarily  upon  streets  for  the  purpose  of  discharging  or  receiving 
passengers  or  merchandise. 

See  FISHER  v,  LOS  ANGELAS  ?AC.  CO.,  21  Cal.  App.  677,  where 
the  court  said: 

"While  the  streets  of  a  city  are  designed  pri- 
marily for  traveling  and  transporting  goods  to  and  fro 
thereon,  it  is  quite  as  lawful  for  both  persons  and 
property  to  be  temporarily  at  rest  upon  them  as  It  is 
to  be  in  motion.  Indeed,  otherwise  the  streets  would 
be  of  little  use  to  the  abutting  property  owner,  *  *." 

It  is  evident,  however,  from  L>eotlon  472  of  the  Vehicle 
Act  of  1956  that  it  was  the  Intention  of  the  State  Legislature  to 
delegate  to  the  respective  municipalities  the  right  to  enact  local 
parking  ordinances.  The  pertinent  portion  of  the  section  reads  as 
follows : 

"Whenever  looal  authorities  enact  local  park- 
ing regulations  and  indicate  them  by  the  xise  of  paint 
upon  curbs,  the  following  colors  only  shall  be  used 
and  such  colors  indicate  as  follows:  •  •  •*•" 
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The  state  law  being  silent  as  to  the  rnethod  or  manner  In 
which  parking  shall  be  regulated  Insofar  as  same  Is  set  forth  In 
Section  472,  it  undoubtedly  is  within  the  power  of  the  legislative 
bodies  of  municipalities  to  enact  reasonable  regulations  on  this 
subject* 

In  the  case  of  BUTTERFIELD  v.  CITY  OF  OKLAHOMA,  decided  by 
the  District  Court  of  Oklahoma  County,  and  which  case  involved  the 
validity  of  the  installation  of  parking  meters,  District  Judge  Hooker 
said: 

"In  our  opinion  the  inhibition  ccn tended  for 
by  the  plaintiff  in  this  case  applies  only  to  the  right 
of  the  parties  to  travel  the  streets,  and  that  the  term 
'free  use1,  as  designated  in  the  statute  relates  solely 
to  the  right  to  use  the  streets  for  the  purpose  of  travel 
and  that  the  right  to  park  is  a  privilege  granted  by 
the  City  and  is  subject  to  such  regulations  as  the  gov- 
erning body  of  the  city  sees  proper  to  adopt.   In  other 
words,  parking  is  not  a  right  but  a  privilege,  and  in- 
asmuch as  the  city  has  unquestionably  the  right  to  pro- 
hibit parking  at  all,  that  for  the  purpose  of  regulat- 
ing and  controlling  the  traffic  and  preventing  congestion 
it  has  the  right  to  install  mechanical  devices  to  aid 
and  assist  the  Police  Department  therein,  and  also  has 
the  right  to  make  a  nominal  charge  against  those  sought 
to  be  regulated  for  that  purpose*" 

If  the  privilege  of  parking  may  be  granted  or  may  be  withheld 
at  the  pleasure  of  the  governing  body  of  a  municipality,  that  body 
may  grant  such  ^ivilege  subject  to  such  reasonable  restrictions  as  it 
shall  deem  proper* 

See  PEOPLE  v.  DILLER,  24  Cal.  App.  799,  where  the  District 
Court  of  Appeal  said: 

"*  *  *the  driver  of  an  automobile  in  the  oper- 
ation thereof  exercises  a  privilege  and  not  a  right,  and 
as  to  such  privilege  it  is  competent  for  the  legislature 
to  prescribe  the  conditions  upon  which  It  shall  be  ex- 
ercised, or  to  deny  it  altogether*" 

It  will  be  admitted  that  a  traffic  regulation  may  li.iit  the 
time  within  which  an  automobile  may  remain  parked  in  one  place,  or, 
under  certain  conditions,  entirely  prohibit  its  parking  in  certain 
other  places*  Therefore,  it  appears  to  me  that  any  reasonable  regu- 
lation dealing  with  parking  is  not  and  will  not  be  illegal* 

If  ordinances  prohibiting  parking  or  limiting  the  time  of 
parking  are  to  be  enforced,  traffic  officers  must  be  employed  for  the 
purpose  of  seeing  that  parking  regulations  are  not  violated  and  t 
appears  to  me  that  any  device  which  will  aid  officers  in  regulating 
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parking  may  be  employed  for  that  purpose* 


The  contention  has  been  made  tliat  It  will  be  Illegal  to 
make  any  charge  for  the  privilege  of  parking  on  public  streets,  for 
the  reason  that  under  Section  24  of  tlie  Charter  the  city  is  permitted 
to  license  only  for  regulation  and  not  for  revenue.  In  the  instant 
oase  there  has  been  no  shoving  made  as  to  what  amount  these  parking 
meters  would  produce,  nor  has  it  been  shown  what  will  be  the  cost 
of  regulating  parking  and  traffic  when  they  are  in  use*  Therefore, 
util  these  meters  are  tried  out  and  it  can  be  determined  what  amount 
they  will  produce  and  what  are  the  costs  of  regulation,  this  point 
cannot  be  determined,  even  if  it  is  well  taken*  on  the  other  hand, 
I  have  not  determined  that  the  charge  made  for  parking  is  the  payment 
of  a  lioense,  and  for  that  reason  it  may  not  be  subject  to  the  pro- 
visions of  Section  24  of  the  charter*  However,  until  it  is  shown 
that  the  amount  which  would  be  received  from  parking  meters  would  be 
in  excess  of  the  regulation  of  parking  and  traffic,  this  question 
need  not  be  determined* 

In  the  meantime,  you  are  advised  that  it  is  within  the 
power  of  toe  Board  of  Supervisors  to  order  the  installation  of  a 
mechanical  device  which  will  regulate  the  tii-e  allowed  for  parking 
and  automatically  collect  a  charge  for  the  privilege* 

Yours  very  truly, 


biTY  AtfTQttfclS 


Streets  Comnittee 
Soard  of  Supervisors* 
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June  24,  1936. 

SUBJECT i  In  re  Action  by  Deputy  Assessor 
on  Behalf  of  Principal, 

Dear  sin 

I  am  in  receipt  of  your  cam  Arnica tion  wherein  you  ask  if 
Chief  Deputy  Assessor  Doyd  is  in  the  absence  of  the  Assessor  author- 
ized to  sign  the  affidavit  which  the  law  requires  to  be  attached  to 
each  assessment  book. 

OPINION 

Section  865  of  the  Political  Code  reads  as  follows: 

"In  all  cases  not  otherwise  provided  for,  each 
deputy  possesses  the  powers  and  may  perform  the  duties 
attached  by  law  to  the  office  of  his  principal," 

Section  28  of  the  Charter  authorizes  the  assessor  to  appoint 
one  chief  assistant  or  deputy  assessor.  I  take  it  that  the  phrase 
"onn   chief  assistant  or  deputy  assessor"  means  that  the  chief  assist- 
ant and  deputy  assessor  is  but  one  office  and  I  understand  that 
Harold  J.  Boyd  has  been  appointed  to  this  position  and  has  taken  his 
oath  of  office  which  is  on  file  as  provided  by  law  and  that  under  his 
appointment  from  Assessor  ./olden  he  now  acts  as  deputy  assessor* 

The  section  of  the  code  above  quoted  ha3  from  tine  to  tine 
been  commented  upon  by  our  supreme  Court.   I  direct  attention  to  the 
case  of  PEOPLE  v»  OTTO,  77  Cal.  45,  where  the  Supreme  oourt  of  this 
state  said s 

"The  under-sheriff  is  a  general  deputy.  He 
performs  all  the  duties  of  a  deputy,  has  like  powers 
and  authority,  and  his  principal  Is  bound  by  his  acts 
in  like  manner  as  by  those  of  other  parties.   In  add- 
ition to  tiiis,  the  under- slier  iff  has  certain  powers 
in  case  of  the  absence  or  sickness  of  his  principal 
not  possessed  by  an  ordinary  deputy.  He  may  be  termed 
a  vice-sheriff ,  who  acts  in  certain  contingencies  in 
place  of  the  sheriff,  and  who  in  addition  performs  the 
duties  of  a  deputy." 

Also  the  case  of  PEOPLE  v.  VASQUEZ,  9  Cal.  App.  545,  where 
the  District  Court  of  Appeal  said) 

M,In  all  cases  not  otherwise  provided  for, 
each  deputy  possesses  the  powers  and  nay  perform  the 
duties  attached  by  law  to  the  office  of  his  principal •" 
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Also  PEOPLE  v*  H0RI1IGHI,  114  Cal.  App.  416,  In  which  case 
on  page  451  of  the  opinion,  the  cojirt  said: 

"The  courts  having,  by  implication,  found  that 
the  duties  of  the  sheriff  are  under  certain  conditions 
cast  upon  the  coroner  as  an  officer,  whose  position  is 
created  by  statute,  the  same  rules  should  prevail  as  to 
the  powers  of  the  coroner's  deputies  as  obtain  in  ref- 
erence to  deputies  in  otlxer  offices,  and  particularly 
so  when  the  acts  to  be  performed  are  ministerial  rather 
than  judicial." 

* 

See  also  HUBERT  V.  MENDHEBi,  64  Cal.  213,  where  the  court 
has  summed  up  the  rule  in  the  following  language i 

"The  deputy  of  an  executive  officer  is  an 
assistant  empowered  by  law  to  act  in  the  name  of  the 
officer.  He  is  appointed  by  the  principal  officer, 
but  his  authority  is  derived  from  the  statute  which 
permits  his  appointment.  His  functions  are  those  of 
the  officer  in  whose  stead  he  discharges  them." 

I  find  the  following  in  21  CAL.  JURIS,  at  page  1007: 

"A  deputy  and  the  person  holding  office  are, 
in  contemplation  of  law,  one  and  the  same  person  and 
the  acts  of  a  deputy  are  considered  those  of  the  prin- 
cipal. It  follows  that  where  a  statute  confers  on  an 
officer  power  to  appoint  a  deputy,  but  does  not  pre- 
scribe his  duties,  the  deputy  has  full  power  to  do  any 
and  all  acts  which  his  principal  may  perform  by  virtue 
of  his  office." 

Section  4315  of  the  i-olitlcal  Code  provides  a3  follows: 

"Whenever  the  official  name  of  any  principal 
officer  is  used  in  any  law  conferring  power,  or  imposing 
duties  or  liabilities,  it  includes  deputies." 

Irrespective  of  the  authorities  above  mentioned,  Section 
3652  of  the  Political  Code  seems  to  dispose  of  the  matter,  as  it 
provides  that: 

"On  or  before  the  first  Monday  in  July,  of 
each  year,  the  assessor  must  complete  his  assessment- 
book.  He  and  his  deputies  must  take  and  subscribe 
an  affidavit  in  the  assessment-book,  etc." 

It  seems  to  me  that  the  only  proper  construction  to  give 
to  this  section  is  that  the  affidavit  may  be  taken  either  by  the 


s% 


. 


u 


is  '.  t^.j  ,'o  edi 


.•        -•  ■ 


H  I  :    e«»''. 


• 


-  - 

..    »n   £t« 

H 


the  assessor  or  by  his  deputies,  for  the  reason  that  there  would  be 
no  necessity  of  both  the  assessor  and  the  deputy  making  the  same 
affidavit. 

In  view  of  the  foregoing,  you  are  advised  that  you  have 
full  power  to  subscribe  to  the  affidavit  required  by  Section  3662 
of  the  Political  ode* 


Yours  very  truly. 


CifY"  Afl'-'oni 


MR.  HAROU)  J.  BOYD, 
Chief  Deputy  Asses 3or# 
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July  11,  1936. 


SUBJECT:  In  Re,  Rates  to  be  Charged 
for  Trucks  employed  under 
Contract  by  the  City  and 
County  of  San  Francisco. 


Dear  Sir: 

I  have  your  communication  wherein  you  direct  my 
attention  to  Decision  No,  28632  of  the  Railroad  Commission 
establishing  rates,  rules  and  regulations  for  the  operation 
of  dump  trucks  over  the  public  streets  of  the  city  of  San 
Francisco.  You   ask  if  it  will  be  necessary,  when  you  again 
take  bids  for  this  particular  kind  of  service,  that  the  rates 
established  by  the  Railroad  Commission  shall  be  the  minimum 
rates  to  be  charged  for  the  service. 


OPINION. 


The  1935  Legislature,  by  two  acts,  attempted  to  reg- 
ulate the  operation  of  trucks  over  the  public  highways  of  the 
State  of  California.   The  first  act  was  approved  by  the  Governor 
on  May  27,  1935,  and  became  effective  on  September  15th  of  the 
same  year.   It  is  set  forth  at  length  In  Chapter  223  of  the 
Chapter  of  Laws  of  1935  and  is  to  be  found  at  page  878  of  the 
Statutes  for  that  year.   This  act  is  commonly  known  as  "The 
Highway  Carriers'  Act"  and  it  does  not  apply  to  incorporated 
cities. 

The  same  session  of  the  Legislature  subsequently 
passed  an  act  which  applied,  not  only  to  the  ordinary  highways 
of  the  State,  but  also  to  roads  and  streets  within  incorporated 
cities.   This  act  is  known  as  "The  City  Carriers'  Act"  and 
may  be  designated  as  Chapter  312  of  the  Chapter  of  Laws  of 
1935  and  may  be  found  at  page  1057  of  the  Statutes  for  that 
year.   It  was  approved  by  the  Governor  on  June  11,  1935,  and 
also  became  effective  on  September  15th  of  the  same  year. 

The  last  mentioned  act  -  The  City  Carriers'  Act  - 
provides  that  the  Railroad  Commission  may  fix  a  minimum  charge 
for  the  service  of  these  trucks.   The  Railroad  Commission  has 
assumed  jurisdiction  in  the  premises  and  has  fixed  varyi. 
rates  for  different  classes  of  trucks,  not  or.ly  under  the  pro- 
visions of  the  last  mentioned  act  but  also  under  The  Highway 
Carriers*  Act.   The  act  not  only  provides  for  the  fixing  of 
minimum  rates  to  be  charged  for  trucking  service  but  also  makes 
it  a  misdemeanor  to  be  a  party  to  the  violation  of  the  rates 
established. 
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There  is  some  doubt  in  my  mind  as  to  whether  the 
Legislature  has  the  power  to  make  a  ohartered  city  pay  any 
specif io  rate  for  this  particular  service.   However,  the 
statute  has  been  passed,  it  ha3  been  approved  by  the  Railroad 
Commission  and,  up  to  the  present  time,  there  are  no  court 
decisions  in  the  matter. 

You  are  therefore  advised  that,  in  my  opinion,  in 
taking  bids  for  trucking  service  in  the  City  and  County  of 
^an  i-Yancisco,  no  bid  should  be  accepted  which  offers  the 
required  service  at  Is  ss  than  the  minimum  rates  provided  for 
by  the  Railroad  Commission. 

You  will  find  the  rates  applicable  to  dump  trucks 
as  fixed  by  the  Railroad  Commission  in  Decision  No.  28274  and 
in  Decision  No.  28625  of  that  body.   These  decisions  are 
available  in  thiB  office  should  you  desire  to  exaziine  them. 

In  the  matter  of  entering  into  contracts  for  this 
particular  service,  it  would  appear  to  me  that,  if  you  so 
desire,  you  may  avoid  the  necessity  of  advertising  for  bids 
and  let  a  contract  or  contracts  for  the  desired  service 
provided  the  rates  at  wnioh  the  contract  is  leot   do  not  exeeed 
the  minimum  rates  fixed  by  the  Railroad  Commission.   I  reach 
this  conclusion  for  the  reason  that,  under  the  provisions  of 
the  Purchasing  Procedure  Ordinance,  if  all  bid3  are  equal  you 
are  permitted  to  select  any  particular  bidder  and  as  no  bidder 
is  permitted  to  bid  below  the  minimum  rates  fixed  by  the 
Commission  the  matter  of  advertising  for  bids  would  be  an  idle 
act. 

You  are  therefore  advised  accordingly. 
Yours  very  truly, 


cttY  AMtotaSY. 


To  - 

Purchaser  of  Supplies, 
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July  27,  1936. 


SUBJECT:  Piling  of  Inventories  by  County 
Officials. 


Dear  Sir: 

I  have  your  letter  of  the  15th  instant  wherein  you 
direct  my  attention  to  the  communication  which  you  uave 
received  from  Acting  County  Clerk,  (lap,  >,.  R,  Castagnetto, 
relative  to  filing  inventories  by  county  officials  and  re- 
questing my  opinion  as  follows; 

.6  Acting  County  Clerk,  r.  V.  R.  Castagnetto, 
has  directed  my  attention  to  the  following  provisions 
of  Section  4321  of  the  Political  Code  which  reads  as 
follows: 

•Sec.  4321.   INVENTORIES  TO  BE  I.IAEE  ANNUALLY 
BY  CERTAIN  0FFI0SR8.   It  shall  be  the  duty  of  all 
County  officers,  including  the  Supervisors,  Road 
Commissioner's,  Superintendents  of  Hospitals,  County 
inarms  or  almshouses  to  make,  on  or  before  the  first 
day  of  July  in  each  year,  and  file  with  the  County 
Clerk  an  Inventory  under  oath,  showing  in  detail 
all  County  property  in  their  possession,  or  in  their 
charge.   Said  inventories  shall  be  kept  of  record 
by  said  County  Clerk.   A  true  copy  of  said  inventory 
shall  be  delivered  by  such  officers  to  their  successors 
in  office,  who  must  receipt  therefor,  which  receipt 
shall  be  filed  with  said  County  Clerk.* 

"As  the  language  of  the  Political  Code  cj  XlScts 
with  the  provisions  of  the  Charter  of  the  City  and 

aty  of  San  ..  ra  icisco,  will  you  ploaae  advise  whether 
we  should  follow  the  Political  Code  or  the  Charter." 

OPINION. 

Htlon  88  of  the  Charter  makes  it  one  of  the  duties 
of  your  office  to  see  that  proper  inventories  are  leant  of  all 
materials  and  supplies.   Therefore  you  have  the  ri  -Jit  to  request 
frori  every  official  in  thecity  a  filing  of  the  proner  inventory 
and  such  filing  of  this  inventory  with  you  will  relieve  the 
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various  municipal  officers  tVtm   filing  an  inventory  with  the 
County  Clerk.   Ordinarily  the  County  Government  Act  does  not 
apply  to  the  City  and  County  of  San  Francisco  and  it  would  not 
apply  if  it  were  not  for  Section  3  of  the  Charter  wnich  pro- 
vides as  follows: 

"Section  3.   Where  a  procedure  for  the  exercising 
of  any  rights  or  powers  belonging  to  a  city,  or  a  county, 
or  a  city  and  county  is  provided  by  s  tatute  of  the  State 
of  California,  said  procedure  shall  control  and  be 
followed  unless  a  different  procedure  is  provided  in,  or 
by  ordinance  enacted  under  authority  of,  t -is  charter," 

In  the  instant  case,  however,  the  Charter  having  set 
up  a  iaethod  and  place  for  the  filing  of  inventories,  the  Charts* 
will  prevail  over  the  general  law.   See:  REUTER  v.  BOARD  OP 
SUPERVISOR^,  ;:■..      :o  COUNTY,  220  Cal.  314. 

You  are  therefore  advised  that  there  is  no  necessity 
of  any  of  the  officials  of  the  City  and  County  of  San  i'raucisco 
filin^  inventories  with  the  county  Clerk. 

Yours  very  truly , 

city  atvor-t:y. 


To  - 

Tho-nas  A,  Brooks, 

Purchaser  of  Supplies, 

Copy  to  - 

W,  R.  Castagnetto, 

Acting  County  Clerk, 


#1 
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21,  1U36. 


SUB/       ff active  Date  of  Aid. 


I  have  Tor  acknowledgement  your  recent  communica- 
tion asking  for  interpretation  of  Section  15,  w  :.lch  was 
issued  by  the  State  (Department  of  Social  Welfare  on  June 
27,  1936. 


. 


The  section  reads  as  folio. 

nS       15  -  Date  of  i  .d. 

ijnbursement  by  the  State  of  Old  Aga 
purity  cannot  be  allowed  prior  to  the  date  on 
which  the  application  is  approved  by  the  board  of 
supervisors,  but  such  aid  shall  be  :ing 

with  the  date  of  approval  by  the  board  of  su«rvi3ors, 
inasmuch  as  definite  eligibility  to  aid  under  this 
act  must  be  established  prior  to  the  granting  of 
aid  and  upon  trie  establishment  of  eligibility  it 
is  the  duty  of  the  board  of      visors  to  immedi- 
ately pass  the  application  and  grant  aid." 

Mrs.  Florence  L.  Turner,  in  her  communication  of 
July  13,  1936,  advises  that  the.  are  interpret.       section 
to  mean  that  the  aid  will  be  effective  on  the  date  of  the 
actual  approval  by  the  Uoard  of  Supervisors.        ;ne 
language  of  ti^e  section  this  cor  elusion  appears  to  be  correct, 

The  seotion  states:   "Rei.ibur semen t  •  •  •  cannot 
be  allowed  prior  to  the  date  on  which  the  application  is 
approved'"  and  "Such  aid  shall  be  allowed  beginning  with  the 
date  of  approval  by  the  board  of  supervisors  .   !  c   balance' 
of  the  section  -rges  immediate  action  which  in  itself  in- 
dicates that  t  e  dato  on  wixich  tlie  Supe  rvisors  stamp  their 
approval  is  the  date  of  the  beginning  of  t  e  aid. 

You  are  advised  accordingly* 


To  - 

Miss  Eugenie  Schenk, 

Director, 

County  Welfare  Dept. 


Yours  very   truly, 


~t.t&Z 


. 
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SUBX  3f  x        n  '  e,   Preventing  the  City  of 
fron  ruanptag 


Imt  Sir* 

Yo  i  haw*  req  «rsted  that  I  adviae  you  as  to 
or  not  It  would  bo  possible,  by  legal  procecd^es,  to  prevent 
the  City  of  Oakland  free:  rtnnplng  garbage  at  sea.       I  under- 
stand that  for  aeveral  years  the  City  of  Oakland  has  been 

e  garbage  collected  in  that  city  by  receiving 
it  fr  x .     arbege  eoliee  or  scoes 

to  a  point  beyond  -ee  mile  Unit 

and  there  chasping  it  in  the  eater. 

Z  further  enderstan  a  large  portlor.  of  this 

garbace  is  ear  ss  and  deposited  on  the 

various  beaches  in  Sen  ?ranelsoo  ehieh  front  on  the 
You  ask  if  it  is  possible  to  or.  e  <biap1  ng  of  thia 


A  similar  received  the  attention  of  the 

-ited  States  in  toe  ease  of  STATE  OF 
v.  cm   'IF  WES  YQKX,  shicii  ease  is  reported  in 
76  Um  edition,  at  pa.  oase  aentioned  the 

State  of  htm  Jersey  brought  an  actic 

em  York  free-   droping  its  garbage  in  the  eaters  of  the 
Atlantic  ocean. 


i  ^eed  that  the  garboca  eas  duaped, 
i  8  siles  fro-  the  See  Jersey  shore 
s  far  as  free  S  to  25  sdlea  out  at 

,   and  that  large  portions 
float  up  on  to  the  near 
referred  the  natter  to  a  apodal 
laony  and  the  facta  f o  jtc  vere  prac- 
3be  Beater  mashed  the  oociclus. 
of  "*ew  iark,  had  created  a  p  blic 
of  Itev  Jersey  and  that  the  latter 
i  ifflloanoo  abated. 


-  - 


1J£e  pr  ricipal 
York  *a.  .a©  garbage  was  being  dumped 

oref  ore  not 

restrained  fro.    co^t  .nuing  tne  dunping* 


City  t 


tod 
Id  not  be 


Jersey  aaa 
atica:  o£ 

iy» 


ning  the  c 
entered  its  ilecroe  ecco-d- 


garb&;  e  dunpetl  b; 

wlr:.  d  being  da* 

■ 

to  aaid  beaches,  it  • 

inga,  to  en  jo 


»  If 
carriou  b 
elite  s€  •■ 

oae 

MfctM  *4Jac- 
iaral  proceed- 

. .. 

Vary  truly  yours* 
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July  27,  1936, 


SUBJECT:  In  re  Lien  Upon  Property  for 
Aid  Granted  to  Indigents. 


Gentlemen : 

I  have  before  me  your  letter  reading  as  f ollowe : 

"At  the  meeting  of  the  Board  of  Supervisors 
Monday,  July  6,  1936,  when  the  ordinance  providing 
for  reimbursement  of  city  for  aid  extended  for  in- 
stitutional care,  old-age  and  blind  pensions,  the 
following  motion  in  that  connection  was  unanimously 
adopted : 

'That  the  City  Attorney  furnish  his  opinion 
as  to  whether  If  legislation  proposed  to  be  presented 
to  the  state  Legislature  at  its  next  session,  looking 
to  the  repeal  of  provisions  of  the  State  law  requiring 
liens  to  be  filed  by  persons  receiving  aid,  fails  of 
enactment,  the  persons  seeking  pensions  can  then  tender 
liens  on  their  property  and  thereafter  become  eligible 
for  the  pension, » 

"The  subject  matter  will  again  be  before  the 
tfoard  of  Supervisors  on  Monday,  July  20,  and  your  reply 
is  respectfully  required  on  or  before  that  date," 

OPINION 

Proposed  legislation  can  never  take  the  place  of  enacted 
law  until  it  becomes  the  law,  and  as  long  as  it  is  only  proposed,  it 
is  not  the  law.  Therefore,  you  must  govern  your  actions  by  the  law 
as  it  is  written,  and  not  in  accordance  with  any  proposed  changes 
therein. 

If  I  understand  your  Inquiry  correctly,  I  gather  that  you 
desire  to  be  informed  if  relief  or  pension  should  be  denied  to  any 
applicat  thereof,  upon  the  ground  that  said  applicant  refuses  to  sign 
an  agreement  to  repay  or  to  grant  a  lien  upon  property,  and  the  law 
which  now  requires  the  giving  said  lien  or  agreement  should  not  be 
repealed,  can  the  applicant  renew  the  application  after  the  legis- 
lature lias  failed  to  make  the  repeal.  The  answer  is  in  the  affirm- 
ative, for  the  reason  that  when  an  applicant,  otherwise  entitled  t o 
relief,  complies  with  the  conditions  under  which  said  relief  may  be 
granted,  the  fact  that  he  or  she  might  have  theretofore  refused  to 
so  com. ly  will  not  mitigate  against  the  granting  of  the  application. 

Yours  very  truly, 
Board  of  Supervisors  CITY  ATTORNEY 


v». 
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JUly  28,   1930, 


SUBJECT  $     In  re  Appropriation  of  Moneys 

fron  Taxes  or  from  General  Pund 
for  ixter.sion  of  liuniclpal  Hallway* 


fleer  Sl»l 

I  have  your  request  that  I  advise  you  ae  to  your  right  to 
reoonuend,  and  tlie  :>oard  of  supervisors  to  appropriate  moneys  raised 
by  taxation,  or  moneys  in  the  general  fund  for  tlie  purpose  of  sub- 
stituting a  bus  service  for  the  present  rail  service  on  the  /an  Moee 
Avenue  line* 

Oil:  ION 

It  will  be  admitted  that  the  eiauig*  of  service  which  is 
suggested  will  be  both  en  extension  and  a  betterment  to  the  public 
utility  now  known  as  the  "l&nioipal  Railway*. 

On  February  2a,  1954,  I  rendered  to  the  ublic  utilities 
Costal asion  an  opinion  (a  copy  of  w.  ich  x  have  heretofore  given  you) 
wherein  I  called  attention  to  section  74  of  the  Charter,  the  perti- 
nent portions  of  which  read  as  follows: 

*No  such  budget  of  expenditures  in  excess  of 
estimated  revenues  sliall  be  so  approved  to  provide  for 
end  include  proposed  expenditures  for  additions,  better- 
ments, extensions  or  other  capital  costs,  which  shall 
require  financing  by  authorization  end  sale  of  bonds." 

In  view  of  the  quoted  language,  I  advised  that  tax  funds 
could  not  be  used  for  the  extension  of  a  utility,  which  extension 
would,  under  ordinary  conditions,  be  financed  out  of  bond  issues. 
I  admit  that  the  language  of  the  section,  to-wit,  "which  shall  re- 
quire financing  by  authorization  und  sale  of  bonds" .  is  not  entirely 
clear,  but  I  am  constrained  to  believe  that  the  particular  language 
was  written  into  the  charter  to  the  end  that  when  an  extension  of 
a  utility  could  not  be  made  from  its  own  funds,  reeouree  must  be 
had  to  a  bond  issue  when  such  extensions  were  desired. 


You  direct  my  attention  to  Section  129  of  the  narter  whisk 
provides  that  when  the  surplus  fund  of  any  utility  "shall  in  any 
fiscal  year  exceed  twenty-five  per  cent  of  the  total  expenditures 
of  such  utility  for  operation,  repairs  and  maintenance  for  the  pre- 
ceding fiscal  year  such  excess  raay  be  transferred  by  the  :>oard  of 
Supervisors  to  the  general  fund,  etc." 

You  ask  that  in  view  of  this  section,  could  a  surplus  in 
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the  v*ater  .  -apartment  when  transferred  to  tlie  pMnl  fund.  be  used  fop 
an  extension  of  the  ift.uxic.al  -tiilway?  The  answer  to  your  question 
must  be  In  the  negative,  for  to  hold  that  it  could  would  be  practically 
doing  indirectly  vrbat  the  charter  forbids  tl*  doing  of  directly,  far 
to  take  moneys  from  the  general  fund  which  when  paid  thereto  tend  to 
reduce  the  amount  of  money  which  must  be  raised  by  taxation,  is  prac- 
tically increasing  the  amount  which  mist  be  raised  by  taxation* 

Therefore,  I  am  of  the  opinion  that  as  the  charter  is  at 
present  written,  a  public  utility  can  be  extended  only  by  its  own 
funds  ttsr  by  bonds  authorized  for  that  purpose.  \ve  not  .  iven 
consideration  as  to  the  rljut  of  the  -curd  of  bupervlaors  to  author- 
ise the  issuance  of  revenue  bonds  to  finance  extensions,  for  the  reason 
that  this  matter  is  about  to  be  uiad©  the  subject  of  litigation  to 
authoritatively  determine  the  matter*) 


The  Manager  of  utilities  and  X  have  had  u*n    conference*  upon 
the  necessity  of  amending  the  charter  to  cover  the  points  which  you 
mentioned  and,  undoubtedly,  such  an  amendment  will  be  recommended  to  the 
people  for  approval  in  tin*  to  be  ratified  by  the  coming  session  of  the 
legislature. 

.jcctfully, 


THTE " 


MAYOR, 
ty  Hall. 


«o*  bmmu  orf 
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August  4,  1 


SUBJECT i   In  Re,  Stopping;  of  Street-oars 
at  Steam  Railroad  Crossing, 


Dear  81** i 

You  have  direct  :d  my  attention  to  Section  12  of 
Ordinance  No.  8B2  (       ies)  and  ask  if  it  is  compulsory 
for  street  cars  operated  by  one  iwn   to  comply  with  thv 
visions  of  thi3  section. 


OPIJi 


Section  12  of  ordinance  ho.  &j1  (new  Series)  reads 
as  follows: 

"Section  12.   Whenever  a  car  approaches  the 
track  of  a  steaxi  railroad  it  must,  within  twenty- 
five  (25)  feet  of  the  nearest  rail  of  such  stean 
railroad,  come  to  a  full  stop.   ihe  cu:  doctor 
must  leave  the  car,  approach  close  to  tho  steam 
railroad  track,  and  stop  and  look  and  listen;  end 
if  satisfied  that  no  engine,  car  or  train  is  approach- 
ing  in  tho  direction  of  the  street  x'ailr'oad  trade, 
he  must  signal  the  motorman,  grlpman  or  other 
person  in  charge  of  tho  car      ahead.   Dade* 
no  circumstances  shall  the  oar  proceed  v^'.thout 
such  signal. 

"In  lieu  of  compliance  with  the  provie; 
of  this  section,  all  persons,  firms  and  corp< 
tions  operating  3troot  railroads  in  said  City  and 
bounty  may  employ  a  watchman  or  flagman  at  the 
point  of  intersection  of  the  street  railroad 
tracks  and  the  steam  railroad  trac       such 
wa tollman  or  flagman  sliall  ;;lve  the  necessary 
war      f  the  approach  of  any  engine,  train  or 
car  on  sudi  steam  railroad  trade. 'f 

It  is  quite  evident  from  the  provisions  of  this 
section  that,  at  the  time  the  ordinance  was  adopted  by  the 
board  of  Supervisors,  said  Jioard  had  in  mind  only  str 
cars  which  would  be  operated  by  a  motorman  and  a  conductor 
for  yoj  uill  note  that  it  ia  provided  in  the  ordinance 
that  it  shall  be  the  conductor  who  leaves  the  car,  appro* 

railroad  trade  and,  if  satisfied  tnat  no  engine  or  train 
iB  ap  >roadiing,  signals  the  motorman  or  gripman  t»     i'  oad. 
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would  appear  to  me  that  it  would  not  be  possible 
for  tue  operator  of  a  one-nan  ear  to  comply  with  this  particular 
provision  in  tne  ordinance  for  the  reason  that  he  would  have  to 
leave  his  car  unguarded,  mane  the  investigation  at  the  railroad 
track  and  there  w<       no  one  on  the  car  to  whoa  he  could 
•ignal  to  cone  ahead  and  safety  conditions  ml #it  entirely  change 
between  the  tine  he  left  his  place  of  view  at  the  railroad 
track  and  returned  to  his  car. 

However,  you  will  note  from  tne  uc  odivision 

of  the  section  that  there  ie  an  alterr.atj.ve  ci  vam9 

firms  and  cori-orations  operating  street  railroads  and  tliat  is 
that  said  person,  firm  or  corporation  may  employ  a  watchman  or 
flayaan  at  the  point  of  intersec       the  street  railroad 
tracks  and  the  steeia  railroad  tracks*   iuch  watchman  shall 
give  approaching  street-cars  war       any  engine  or  train 
approaching  the  crossi:ig  on  tiie  steam  railroad  track. 

In  my  opinion  there  is  no  reason  why  a  company 
operating  a  one-roan  car  cannot  comply  with  the  provisione  of 
the  second  subdivision  of  tne  above  mentioned  section. 
mere  fact  that  a  company  seee  fit  to  operate  a  oar  with  only 
one  nan  does  not  relieve  ss.      any  from  the  duty  of  complying 
with  the  ordinance  and,  as  I  have  said,  where  it  may  be  impossible 
to  comply  with  the  fiT3t  subdivision  of  the  section  there  is  no 
reason  why  the  second  subdivision  should  not  be  complied  with. 

,b   particular  section  of  the  ordinance  was  called 
to  tae  attention  of  the  co.rt  in  the  recent  trial  of  one-man 
oar  case  and  I  fehlxtic  it  was  understood  by  all  that  the  opera- 
tion of  street  cars  by  only  one  mat       not  relieve  the 
Company  fro      iuty  of  complying  witn  the  second  subdivision 
of  the  sect. 

t  are  therefore  adviaed  ti-at,  in  my  opinion,  the 
iway  Co:  operation  of  all  its 

cars,  must  comply  wio  as  set  forth  in 

1~  of  sries). 

Yours  very  trul;v , 


.^■.■Mr,i\  -j- 

i.e  - 
Board  of  Supe  rvisors. 


jn 


• 
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August  13,  X036, 


su&JECTs  A  Superior  c  ourt  Judge  being  one  of 
the  Members  of  a  Civil  service  xan- 
inlng  Board  does  not  Kender  it 
Illegal,  at  least,  he  Is  a  de  facto 
Officer  and  the  Action  of  the  sody 
cannot  be  iuestlonod* 

Semtleswm: 

Z  have  for  ray  consideration  a  coranunication,  bearing  date 
of  August  U,  1936,  addressed  to  your  body  by  one  ...  H*  iiogan,  where- 
in the  Membership  of  Honorable  visiter  Perry  Johnson,  Judge  of  the 
Superior  Court  in  and  for  the  I  ity  and  ounty  of  San  Francisco,  on 
the  Special  *oard  of  ixaiainers  for  the  examination  of  classified 
civil  service  position  3-169-  ounty  clerk,  is  attacked  as  ineligible 
on  account  of  the  provisions  of  Section  18  of  Article  VI  of  the 
constitution  of  the  ^tate  of  California* 

In  the  aforeaaid  letter  reference  is  made  to  the  case  of 
AS  >0fT  v*  McNUTT,  et  al.,  reported  in  Volume  21B  al.  225,  and 
you  request  ay  opinion  as  to  whether  the  service  of  the  superior 
Judge  on  the  indicated  Special  ;*oard  is  prohibited  by  constitution- 
al fiat,  as  enunciated  by  the  suggested  decision. 

OPIHIOH 

There  is  no  common  factual  basis  between  teat  tmssed  upon 
la  the  ABuOTT  v«  lieNUTT  controversy  and  the  one  found  to  obtain  in 
the  instant  dispute*  In  the  former,  the  "qualification  board1*  on 
which  the  Superior  i  ourt  Judges  were  to  sit  and  act  was  an  office 
very  specifically  provided  for  in  tee  county  Charter  of  sen  Mateo 
ounty,  and  the  members  constituting  the  aforesaid  board  were  re- 
quired to  take  the  constitutional  oath  of  office,  and,  further, 
in  that  organic  instrument  they  were  charged  with  a  duty  of  solic- 
iting and  obtaining  applications  of  candidates  for  appointment  to 
the  office  of  county  executive  and  thereafter  submitting  to  tee 
ef  "supervisors  a  list  of  persons  qualified  to  fill  tee  po- 


Is  the  event  of  the  inability  of  tee  "oard  of  .  upervisors 
to  make  a  selection  from  the  names  submitted  by  the  qualification 
board,  there  was  a  definitely  outlined  duty  on  tee  last-mentioned 
body  to  continue  to  solicit  and  select  and  submit  to  the  Board 
of  Supervisors  lists  of  qualified  candidates  until  such  time  ae 
the  soard  of  Supervisors  determined  upon  an  appointee  for  tee 
office  of  chief  executive* 

The  "oard  of  Special  xaminers  upon  which  the  said  Super- 
ior Court  Judge  was  appointed  by  you  has  not  that  legal  dignity 
of  office,  as  above  described  as  existing  in  the  situation  in  San 
Mateo  County*  It  is  not  specifically  provided  for  in  tee  charter} 
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possesses  no  direction  for  certain  duties;  Is  temporary  and  transient j 
and  the  persons  forming  Its  membership  are  not  required  to  take  any 
oath  of  office,  or  otherwise,  before  undertaking  their  action*  It 
is  purely  a  service  temporarily  performed  on  the  invitation  of  the 
Civil  Service  Commission, 

In  view  of  the  dissimilarity  of  facts  found  in  the  two 
matters,  I  feel  that  the  decision  referred  to  in  the  letter  sent  to 
you  as  the  foundation  of  the  protest  has  no  applicability  to  the  cir- 
cumstances of  the  instant  matter. 

Assuming,  however,  for  the  purposes  of  argument,  that  the 
Abbott  litigation  would  be  determinative  of  tills  situation  as  far 
as  the  legal  principles  are  concerned,  nevertheless,  it  would  be  of 
no  efficacy  at  this  tli.ie,  due  to  the  fact  that  the  object  of  the  Specie] 
Board  of  examiners  has  been,  fulfilled  and  it  no  longer  exists*  The 
Supremo  Court  Judge,  being  ineligible  under  the  aforesaid  decision  if 
applicable,  would,  nevertheless,  possess  the  authority  of  a  do  facto 
officer  and  his  performance  in  the  Indicated  capacity  could  not  now  be 
questioned* 

"When  this  appointing  power  has  made  an 
appointment  of  a  person  who  has  not  the 
qualifications  required  by  law,  the  appolntmen 
is  not,  therefore,  void.  The  person  appointed 
is  de  facto  an  officer;  his  acta  in  the  discharge 
of  his  duties  are  valid  and  binding.  He  may  be 
guilty  of  usurpation  and  may  be  puanishctfTor 
acting  without  being  qualified,  but  the  n^ace 
and  repose  of  society  require  that  his  official 
as  ts  so  far  as  they  are  concerned  should  be 
valid.  This  is  true  of  all  officers." 

M&QUILLXN      IPAL  CORPORATIONS. 
(2nd  Ed.)  Vol.2  p.156,  Sec.600. 

In  the  light  of  the  foregoing,  it  is  my  opinion  that  the 
protest  filed  is  without  merit,  and  you  are  advised  to  undertake 
the  concluding  phases  of  the  questioned  examination. 

Respectfully, 

City  Attornqr  • 


CIVIL  SERVi  ION* 
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August  18,  1936. 


SUBJECTS   In  re  Vacation  Pay 

Gentlemen  t 

I  have  your  letter  reading  as  follows  : 

"Section  151  of  the  charter  reads  as  follows: 

•Every  person  employed  In  the  city  and  county 
service  shall,  after  one  year's  service,  be  allowed 
a  vacation  with  pay  of  two  calendar  weeks,  annually, 
as  long  as  he  continues  in  his  employment. ' 

Rule  50  of  the  Civil  Service  reads  as  follows: 

•Every  person  employed  in  the  city  and  county 
service  shall,  after  one  year's  continuous  service, 
be  allowed  a  vacation  with  pay  of  two  calendar  weeks, 
annually,  as  long  as  he  continues  in  his  employment. 
A  calendar  week  is  hereby  defined  as  a  week  that  be- 
gins on  Sunday  and  ends  on  Saturday  at  midnight. 

'That  in  all  cases  where  compensation  is  allowed 
for  annual  vacations  on  time  sheets  or  pay  rolls,  the 
appointing  officers  shall  certify  in  writing  that  the 
persons  allowed  such  vacations  have  earned  such  va- 
cations, under  Section  151  of  the  charter,  through 
service  had  under  them  within  the  twelve  calendar 
months  next  preceding  the  beginning  dates  of  such 
vacations.' 


we  ask  your  advice  as  to  whether  or  not,  in 
view  of  the  above  charter  provision  and  Civil  Service 
rule,  an  annual  vacation  of  two  calendar  weeks,  or 
fraction  thereof,  may  be  allowed  in  any  of  the  following 
cases: 

1.  To  a  temporary  employee  who  has  worked 
a  year  in  the  aggregate,  in  several  de- 
partments, but  not  continuously; 

2.  To  a  temporary  employee  who  lias  worked 
a  year,  in  the  aggregate,  in  the  same 
department,  but  not  continuously; 

3.  To  a  permanent  employee  who  has  not 
served  one  year; 

4.  To  an  employee  in  a  permanent  position 
who  has  not  served  the  probationary 
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period  of  six  months; 

5,  To  a  permanent  employee  who  has  had  several 
months  leave  of  absence  slnoe  the  annual 
vacation  of  last  year?1* 

OPINION 

I  will  attempt  to  answer  your  queries  in  the  order  in  which 
you  propose  them* 

Question  1 

In  my  opinion  a  law  or  ordinance  providing  for  the  allowance 
of  vacation  with  pay  is  somewhat  akin  to  a  law  providing  for  or  allow- 
ing a  pension  to  an  employee.  It  is  a  well-settled  principle  that  a 
pension  law  should  be  given  a  liberal  construction  in  order  to  carry 
out  the  purposes  for  which  it  was  enacted,  and,  therefore,  I  am  also 
of  the  opinion  that  the  Civil  Service  Commission  in  making  provisions 
for  the  allowance  of  annual  vacations,  as  provided  in  the  charter,  is 
not  held  down  to  an  absolutely  literal  reading  of  said  provision. 
The  pertinent  portion  of  Section  151  dealing  with  vacations  is  set 
forth  in  your  letter,  and  while,  undoubtedly,  a  person  who  has  not 
had  that  year's  service  is  not  entitled  as  a  matter  of  right  to  a 
vacation,  still  I  can  see  conditions  arising  which  would  vest  some 
discretion  in  your  Board  as  well  as  in  the  appointing  power  which 
might  permit  the  allowance  of  a  vacation  where  the  service  was  not 
exactly  three  hundred  and  sixty-five  days  or  exactly  twelve  months. 

While  I  have  not  been  able  to  find  any  decision  dealing 
exactly  with  vacations,  I  think  the  language  used  by  the  Court  of 
Appeals  of  Kansas  in  the  case  of  BOARD  OP  EDUCATION  OF  EMPORIA  v. 
THE  STATE,  reported  in  52  Pac.  Rep.  at  page  466,  has  rather  a  def- 
inite bearing  on  the  subject.   In  the  case  cited  the  Board  of  Edu- 
cation declared  the  Thanksgiving  holiday  for  the  school  department 
of  that  city  to  include  not  only  Thanksgiving  Day  itself,  but  also 
the  day  following.  A  taxpayer  brought  an  action  to  prevent  the  allow- 
ance of  pay  to  the  teachers  In  the  department  for  the  two  days.  The 
lower  court  granted  an  injunction  preventing  the  payment.  The  Court 
of  Appeals  said: 

"It  follows  that  the  injunction  should  not  have 
been  granted  in  anticipation  of  the  payment  of  the  teach- 
ers' wages  for  the  two  days  in  question, unless  it  was  made 
to  appear  that  the  discretion  vested  by  the  law  in  the 
board  was  about  to  be  grievously  abused, to  the  actual  det- 
riment, not  of  the  taxpayers,  as  such,  but  of  the  patrons 
and  pupils  of  the  schools.   In  the  light  of  the  facts 
proven,  the  temporary  injunction  should  have  been  dis- 
solved and  not  made  permanent.  *  *  »  'The  boards  of  ed- 
ucation of  cities  at   the  first  class  are  vested  with 
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with  large  discration  in  all  matters  pertaining  to 
the  management  of  the  schools  under  their  control. 
*  *  ■»  With  the  discretionary  powers  of  suoh  officers 
the  courts  will  not  interfere  unless  there  has  been 
such  an  abuse  of  their  discretion  as  works  palpable 
injustice  or  injury* •" 

The  charter  makes  no  distinction  in  the  matter  of  allowance 
of  vacations  between  permanent  and  temporary  employees  and  if  a  temp- 
orary employee  should  by  reason  of  certification  and  re-certification 
serve  a  year,  in  my  opinion  said  employee  would  be  entitled  to  his 
vacation,  and  in  computing  his  year's  service  you  would  be  justified 
in  taking  into  consideration  the  ordinary  period  of  tine  which  might 
intervene  between  one  certification  and  another  and  to  fix  a  reason- 
able period  of  time  within  which  temporary  employees  might  render  a 
year's  service  to  the  city.   Of  course,  I  can  realize  that  a  temporary 
employee  cannot  be  given  an  unlimited  period  of  tins  within  which  to 
render  his  year's  service,  but  I  feel  that  you  would  be  Justified  In 
taking  into  consideration  the  period  of  time  which  might  ordinarily 
intervene  between  one  certification  and  the  other  and  if  said  employee 
might  have  rendered  a  year's  actual  servioe  within  a  period  of  slight- 
ly in  excess  of  the  actual  year,  said  employee  might  be  granted  his 
vacation  upon  the  expiration  of  his  year's  actual  servioe.  It  is 
difficult  to  lay  down  a  hard  and  fast  rule  as  to  within  what  partic- 
ular period  of  tie  the  year's  service  should  be  rendered,  and  »1I 
I  can  say  is  that  if  in  the  exeroise  of  your  sound  discretion  you 
would  permit  a  temporary  employee  to  render  his  year's  service  within 
a  reasonable  period  after  the  expiration  of  his  actual  year  you  might 
authorize  his  vacation  upon  the  ground  that  he  has  complied  with  the 
charter  provisions  which  entitle  him  to  said  vacation. 

Question  2 

As  to  a  temporary  employee  who  has  worked  a  year  in  the 
aggregate  in  the  same  department  but  not  continuously,  I  think  that 
you  should  apply  the  same  line  of  reasoning  to  this  employee  as  to 
the  employee  who  may  have  worked  in  various  departments. 

I  understand  that  you  have  a  rule  which  provides  for  a 
four  months'  certification  to  a  temporary  position  and  that  for  the 
purpose  of  distinguishing  between  a  temporary  and  a  permanent  po- 
sition you  compel  an  employee  to  remain  out  of  employment  for  at  least 
one  day  between  certifications.   In  computing  the  year's  service, 
undoubtedly,  you  would  have  the  right  to  take  into  consideration  the 
days  lost  by  the  temporary  employee  in  complying  with  the  enforced 
absence  from  work  between  certifications  and  if  a  person  worked  the 
full  year  with  the  exception  of  the  days  lost  each  quarter  between 
certifications  he  should  be  entitled  to  his  vacation  pay  at  the  ex- 
piration of  a  year.  If,  however,  the  breaks  between  employments 
are  longer  than  the  days  absence  which  you  enforce,  you  may  permit 
the  employee  to  make  up  the  year's  service  within  a  reasonable  time 
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beyond  the  actual  year»s  period.   In  determining  how  far  you  should  ex- 
tend this  outside  period  you  must  be  guided  by  reasonable  regulations, 
the  adoption  of  which  are  within  the  power  of  your  board, 

Question  5, 

If  a  permanent  employee  has  not  served  his  one  year  period  he 
cannot  be  given  a  vaoation  unless  he  has  additional  servioe  as  a 
temporary  employee  which,  added  to  his  service  as  a  permanent  employee, 
would  entitle  him  to  a  vacation. 

Question  4, 

An  employee  who  has  not  served  the  probationary  period  in  a 
permanent  position  is  not  entitled  to  his  vacation  unless  his  actual 
service  as  a  temporary  employee  when  added  to  his  service  as  a  perm- 
anent employee  would  practical,  ly  aggregate  a  year's  service. 

Question  5, 

A  permanent  employee  who  has  had  several  months  leave  of 
absenoe  is  not  as  a  matter  of  right  entitled  to  a  vacation  allowance 
until  said  employee  has  served  a  year  after  his  or  her  return  to  work. 
However,  this  is  a  matter  in  which  the  exercise  of  your  sound  dis- 
cretion will  not  be  interfered  with,  and  it  appears  to  me  that  you 
would  be  sustained  in  authorizing  the  vacation  provided  for  in  the 
charter  where  an  employee  had  been  absent  for  but  a  small  portion  of 
the  year,  and  especially  if  there  was  good  cause  for  the  absence. 

In  short,  in  regard  to  all  of  the  matters  mentioned  in  your 
letter,  I  believe  that  you  should  exeroise  your  sound  discretion,  30 
that  the  spirit  of  the  charter,  which  appears  to  be  the  allowance  of 
an  annual  vacation  to  every  employee,  will  be  carried  out. 

Respectfully, 


CITY  ATTORNEY 
Civil  Servioe  Commission 
City  Hall, 

Copy  to  Purchaser  of  Supplies 
#1 
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SUBJECT  t   in  re  -tate  Const  It  utianal 
Relative  to  civil  **rvlce, 


You  have  submittod  to  ae  a  copy  of  the  proposed  initiative 
to  Article  XI  of  the  Constitution  of  California  to  be  desig- 
nate* as  Section  21  thereof ,  and  you  have  asksd  that  Z  express  to  you 
my  opinion  as  to  its  effect  upon  our  present  charter  provision  on 
local  civil  service,  its  effect  on  Section  8£  of  Article  XI  of  the 
Constitution,  and  as  to  the  power  which  it  places  in  the  .state  Legis- 
lature to  main  its  enactments  effective  in  cities  governed  under  free- 


holders charters,  and  you  have  asked  that  X  give  particular  attentit 
to  the  phrase  "applicable  state  statute"  which  phrase  appears  in 
various  parts  of  the  amendment. 


For  aeny  years  the  acre  progressive  elenent  In  Calif ami* 
bent  their  efforts  to  provide  Municipalities,  as  well  as  counties, 
with  the  fullest  power  to  control  their  local  affaire,  and  to  divorce 
matters  of  particular  local  interest  free  state  legislative  control 
and  Interference.  These  elenents  finally  culminated  the  passage  of 
the  "municipal  affairs"  aaandasnt  found  in  section  6  of  Article  XI 
of  the  constitution,  and  in  Section*  7#,  8  end  8*  of  the  save  art- 
icle^  Under  the  r>rovislons  of  these  sections  local  ecamaaltloe 
in  their  own  affaire* 


Of  late,  however,  there  has  been  a  growing  tendency,  not 
only  by  the  legislature  but  someti  es  by  the  courts,  to  narrow  the 
effect  of  these  seotiona  by  determining  that  certain  Batters  are  of 
statewide  interest  end,  therefore,  are  not  subject  to  local  legis- 
lation. 

civil  servlee  has  at  all  tirass  been  looked  upon  es  a  natter 
subject  to  local  legislation  end  has  been  so  held  by  the  courts,  for 
the  reason  that  the  powers  to  provide  for  the  qualifications  of  em- 

iveee  insofar  as  nunieipalitlee  are  concerned  are  found  in  seetlon 

of  Article  XI* 


It  appears  to  as  that  In  view  of  Seetlon  28  of  the  .ropoe 
ent,  which  repeals  all  conflicting  previsions  of  the  Consti- 
,  as  well  as  the  provisions  of  any  other  law  (which  includes 
r  provisions  K  when  we  cone  to  aasnd  our  charter  in  the  futu 


provisions),  when  we  coos  to  aasnd  our  charter  in  the  future 
regarding  civil  service,  we  aust  be  governed  by  the  proposed  new 
seetlon  to  Article  XI  rather  than  by  the  existing  Seotien  ft*.  In 
other  words,  while  a  chartered  city  nay  have  the  right  wo  provide 
for  additional  civil  servlee  reouireaents  for 
aust  conform  with  the 


This  brings  us  to  seas  of  the  particular  provisions  of  the 
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proposed  esmndmsnt  end  to  the  possible  construction  which  the  courts 
give  to  the  phase*  "applicable  state  statute"* 


It  seen*  to  me  that  the  purpose  of  the  amendment  la  to  teJoe 
civil  service,  insofar  as  it  applies  to  counties  or  municipalities, 
out  of  the  Jurisdiction  of  county  or  city  charters,  exoopt  insofar 
as  the  receptions  frets  those  j\«dsdlotlons  are  contained  in  the  amend- 
ment* m  other  words,  the  amendment  seesxs  to  saeJoe  civil  service  for 
counties  and  municipalities  a  statewide,  rather  than  a  losaZ  affair* 
If  sucb  Is  the  case,  and  in  view  of  the  extremely  broad  scope  of 
the  amendment;,  I  cannot  see  any  escape  from  the  conclusion  that  there 
is  very  grave  danger  that  general  lavs,  rather  than  local  regulations* 
may  prevail.  In  other  words  that  civil  service  even  as  to  con  ties  or 
municipalities  (except  Insofar  as  they  are  excepted  by  the  amendment) 
will  cease  to  be  a  local  affair  and  will  becoae  subject  to  general 
laws* 

There  are  many  recent  decisions  of  our  Supreme  Court  which 
go  to  such  length  that  it  is  dif  f  ieult  to  see  the  end  to  which  they 
may  lead* 

m  the  case  of  PASADTSA  V*  CHARH5VIUX',  ZV5     al*  384,  the 
Supreme  Court  aaldt 

"If  the  charter  made  provision  upon  a  subject 
not  municipal,  upon  which  the  general  law  was  silent, 
a  subsequent  statute  relating  thereto,  would  1mmn1»rs 
ly  suspend  the  charter,  so  far  as  inconsistent  there- 

Another  resent  expression  of  the  courts  whore  a  question 
arose  on  a  matter  which  the  courts  had  decided  was  no  long  a  municipal 
affair  is  found  in  mvsm  v*  graham,  4  cal*  <2d)  351,  where  the  dist- 
rict Court  of  Appeal  of  the  Second  AppoUate  District  saldj 

"under  its  police  sowar  conforrod  by  the  con- 
stitution (see*  IX,  art*  XI)  a  municipal  corporation 
may  enact  regulations  not  in  conflict  with  general  law* 
Qn  all  subjects  which  are  strictly  municipal  affairs 
its  power  is  paramount  over  general  laws*  (  ec.  6, 
art*  XI.)  But  It  has  boon  hold  that  the  regulation  of 
traffic  upon  the  streets  of  a  city  has  ceased  to  be 
a  matter  of  local  concern  and  la  not  a  municipal  affair 
within  the  meaning  of  the  Constitution,  and  that  the 
power  of  the  municipality  to  adopt  regulations  re- 
specting the  manner  of  operating  vehicles  upon  its 
public  streets  amy  be  exercised  only  in  the  sbaonss 
of  affirmative  action  by  the  legislature  of  the  state*" 

in  PASADEHA  v*  CHARIBVILKB,  above  cited,  the  Supreme  curt 


went  so  far  as  to  bold  that  provisions  of  the  state  lav  which  pre- 
vent the  employment  of  aliens  on  publio  works  -  even  if  that  voile 
woo  In  pursuance  of  carrying  on  a  aainlcipal  affair  -  applies  to 
chartered  cities,  quoting  the  provision  found  in  ectlon  17$  of 
Article  X>:  of  the  Constitution  to  the  effect  that  - 

■»  a  etho  legislature  nv  b  r  appropriate  legis- 
lation provide  for  comfort,  ue&lth,  aafsty  and  general 
welfare  of  all  of  its  employees*" 

Sow  ve  will  admit, with  the  provisions  of  psj^agrajto  4  of 
section  Q%,   Article  XI  of  the  Constitution  remaining  in  force,  that 
toe  state  could  not  regulate  the  qualifications  of  employees  of 
municipalities,  but  if  those  provisions  are  wiped  out  by  the  repeal- 
ing clause  in  the  proposed  amanifoioitt  -  as  we  think  that  they  are 
by  Section  22   of  the  amendment  -  a  different  rule  sight  be  applied, 
and  the  qualifications  provided  for  would  in  all  probability  take 
the  place  of  the  provisions  of  section  &&• 

In  view  of  the  foregoing,  I  am  of  the  opinion  that  the 
amendment  goes  far  in  interfering  with  the  local  control  of  local 
affairs,  and  in  my  opinion  there  is  considerable  dancer  that  too 
hrase  "applicable  state  statute"  will,  to  sens  extent,  make  state 
enactments  relative  to  civU  service  apply  to  chartered  cities. 

Kespoetfully, 


eagAWcagr 


v.  ivil  -  ervice  Carta' salon 
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August  29 ,  19 3u. 

SUBJECT  i  Iiirt  -  Payment  of  Demands  of  District 

Attorney  against  District  Attorney *s 
Special  "unci. 

Dear  sirt 

You  have  directed  ray  attention  to  the  action  instituted  by 
one  Roy  A.  Scharf  against  idwin  N.  Atherton,  District  Attorney  Brady, 
Treasurer  Matheaon,  yourself  ,  as  Controller,  and  the  city  and  County 
of  San  Francisco,  and  you  ask  that  I  advise  you  as  to  whether  in  view 
of  the  pending  action  you  should  refuse  to  approve  demands  made  upon 
you  by  the  District  Attorney  for  the  purpose  of  meeting  his  expenses  in 
regard  to  the  so-called  Police  Apartment  investigation* 

OPDflOff 

The  action  which  you  mention  attempts  to  restrain  payment 
by  any  of  the  parties  to  the  action  of  any  moneys  to  defendant  Atherton 
for  his  services  to  the  District  Attorney  in  the  matter  of  the  police 
investigation,  and  to  restrain  you  (the  Controller)  from  "drawing. 
Issuing  and  approving  for  payment"  and  the  Treasurer  from  "honoring 
or  paying"  any  warrants  of  said  City  end  County  of  San  Francisco  drawn 
at  the  request  of,  or  to,  the  defendant  dwin  N.  Atherton.  It  also 
attempts  to  restrain  the  District  Attorney  "from  requesting  that  any 
warrants  be  drawn  and  issued  to  and  at  the  request  of   said  dwln  N* 
Atherton",  and  also  that  during  the  pendency  of  the  action  that  said 
District  Attorney  "be  enjoined  and  restrained  from  paying  any  moneys 
from  the  District  Attorney's  Special  Fund  to  said  Edwin  N.  Atherton, 
as  his  compensation  for  services  to  said  District  Attorney*" 

No  restraining  order  has  been  issued  in  the  action  and. 
therefore,  any  expression  from  the  court  upon  the  matter  must  await, 
at  least,  the  hearing  upon  the  application  for  a  restraining  order 
pending  the  trial  of  the  action*  It  is  our  hope  that  the  action  will 
be  tried  on  September  2nd* 

You  ask  that  I  advise  you  as  to  your  right  to  continue  to 
approve  demands  made  by  the  District  Attorney  for  payment  from  the 
District  Attorney's  Special  Fund  of  certain  amounts  for  the  purpose  of 
"continuing  the  investigation  of  alleged  graft  conditions  in  the  San 
Francisco  Police  Department" » 

I  understand  that  in  the  past,  as  well  as  at  the  present 
time,  the  District  Attorney's  requisitions  are  practically  drawn  in 
similar  tenor  and  that  the  amount  of  the  requisitions  are  not  itemized, 
nor  have  any  vouchers  been  submitted  to  you  covering  previous  expend- 
itures* 
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On  July  9th  of  the  present  year  the  Board  of  Supervisor* 
made  an  appropriation  of  $60,000,00  to  the  "Special  llmd  of  the 
district  Attorney"  "for  the  purpose  of  defraying  the  oost  of  contin- 
uing an  investigation  as  to  the  charges  which  have  been  made  that 
certain  members  of  the  Police  Department  unlawfully  eolleoted  moneys 
illegal  activities  in  the  city  and  County  of  San  Francisco"* 


Section  4506  of  the  Political  Code  provides  for  the  District 
Attorney's  Special  Fund.  It  provides,  however,  that  the  code  pro- 
visions "shall  not  apply  to  any  county  or  city  and  oounty  operating 
under  a  charter,  where  provision  for  a  similar  fund  is  made  by  law". 


While  our  charter  does  not  provide  directly  for  such  a  fund, 
it  is  referred  to  in  Section  29  of  the  charter  in  such  a  manner  that 
there  can  be  no  question  that  it  is  indirectly  provided  for*  However, 
this  particular  fact  can  be  of  little  moment, for  if  it  is  not  pro- 
vided for,  the  state  statute  applies,  and  as  far  as  the  present  in- 
quiry is  concerned,  I  believe  that  both  the  language  of  the  charter 
provision,  as  well  as  the  provisions  of  the  political  (ode,  will 
sustain  your  right  to  approve  the  demands  now  under  consideration.* 
The  pertinent  portion  of  the  charter  provision  reads  as  follows s 

"Any  amount  required  by  the  district  attorney  from 
time  to  time  from  the  district  attorney's  special  fund 
shall  be  requisitioned  by  the  district  attorney,  stating 
the  general  purpose  for  which  required,  whereupon  the 
controls  r  shall  draw  his  warrant  therefor  and  the  claim 
be  paid  as  provided  for  payment  of  other  warrants  by  the 
treasurer*" 


The  oode  provision,  while  not  exactly  in  the  same  language, 
to  accomplish  the  same  purpose*  The  portion  of  the  section 
referred  to  reads  as  follows 3 

"Warrants  for  disbursements*  On  the  present- 
ation of  his  requisition  thereror  Dy  the  district 
attorney  to  the  auditor,  said  auditor  shall  draw  his 
warrant  in  favor  of  the  district  attorney  on  such  fund 
for  such  amounts  as  the  district  attorney  may  require 
from  time  to  time*  on  presentation  the  treasurer  shall 
cash  said  warrant  •* 


If  any  comment  were  necessary  between  the  two  provisions,  it 
would  be  that  the  charter  provision  is  the  broader,  insofar  as  the 
approval  of  the  District  Attorney's  demands,  without  itemization, 
is  concerned*  There  is,  both  in  the  charter  provision  and  in  the 
section  of  the  code,  identical  provisions  relative  to  the  filing 
of  vouchers  with  the  Controller  or  Auditor,  the  district  being  re- 
lieved from  the  necessity  of  filing  vouchers  until  the  fiscal  year 
is  ended  or  until  the  investigation  is  completed* 
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In  view  of  the  foregoing  provisions  of  botii  charter  and 
code,  it  is  evident  that  there  is  no  oblige ti on  upon  the  controller 
of  the  city  or  auditor  of  the  county  to  require  any  breakdown  or 
itemization  of  any  amount  which  the  district  attorney  nay  requisition 
for  crime  investigation,  for  it  is  not  only  specifically  stated  in 
the  charter  provision  that  this  official  in  waking  his  requisition 
shall  "state  til*  general  purpose  for  which  it  is  required",  but 
the  state  law  carries  a  similar  provision  to  the  effect  that  'the 
auditor  shall  draw  his  warrant  *  ■»  #  for  such  amounts  as  the  district 
attorney  may  require  from  time  to  tine,  on  presentation  the  treasur- 
er shall  cash  such  warrant*. 

This  being  the  case,  when  the  controller  or  auditor  honors 
the  requisition  of  the  District  Attorney,  he  has  performed  his  full 
duty  and  he  is  not  expected  to  follow  the  fund  and  ascertain  how  it 
la  expended  by  that  official.  In  fact,  if  he  should  be  entitled  to 
know  the  exact  purposes  for  which  it  was  to  be  expended,  such 
knowledge  might  seriously  hamper  the  proposed  or  pending  investi- 
gation. The  District  Attorney,  and  not  the  controller ,  is  respons- 
ible for  the  proper  expenditure  of  the  money. 

All  expenses,  necessarily  incurred  by  the  district  Attorney 
In  the  detection  of  crime  are  mads  a  county  charge.  See  Section 
4307,  Sub.  2,  Political  Code. 

Also  LAHGDON  v«  KOSTER,  157  Cal.  39.  In  this  ease  not  only 
did  the  court  hold  that  the  expenditure  of  money  by  the  district 
attorney  for  the  purposes  indicated  was  proper,  but  also  held  that 
although  a  orovislan  in  the  old  charter  as  to  how  additional  employ- 
ments might  be  created  might  be  void,  it  was  not  necessary  to  decide 
the  point  because  under  Section  4307, above  cited,all  expenses  of 
the  District  Attorney  in  the  detection  of  crime  are  county  charges. 

See  also  CUKHrHO  v.  CARR,  69  Gal.  App.  230.   In  this  case 
the  court  saidi 

"The  necessity  for  such  employment  and  the 
determination  rests  with  the  district  attorney  and 
the  board  of  supervisors «n 

In  the  instant  ease  the  board  by  making  the  appropriation 

has  authorized  the  employment  and  determined  its  necessity. 

la  the  case  of  DAHHAH  v.  COUNTY  OF  SAN  JOAQUIN,  103  Cal. 
App*  76,  the  District  court  of  Appeal  said: 

.is  employment  of  detectives  or  operatives 
by  the  district  attorneys  when  it  becomes  necessary 
for  the  detection  of  crisis  or  theprosecution  of  crim- 
inal cases,  is  authorised.  The  expense  thus  incurred 
is  a  proper  county  charge  and  may  be  recovered  by  the 
district  attorney.  The  case  of  Lnngrtnn  v.  Koster, 
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above  cited,  is  conclusive  of  this  appeal.  Vhat  was 
a  petition  Tor  a  writ  of  mandate,  which  was  Issued, 
inquiring  the  auditor  of  the  city  and  county  of  3an 
rancisco  to  draw  a  warrant  in  favor  of  the  dlstriot 
attorney  in  payment  of  expenses  incurred  in  employ- 
ins  a  detective  for  the  investigation  of  crims." 

If  the  idatrict  Attorney  may  bring  an  action  in  his  own 
to  recover  the  amounts  which  he  has  paid  out  to  operatives  and 
detectives,  it  is  apparent  that  if  these  persons  are  employees  they 
are  employees  of  the  dlstriot  attorney  personally,  and  not  of  the 
city*  section  7  of  our  charter  deals  with  employees  of  the  city. 

In  the  case  of  THIfclB  mzmCTVm   AOSKGY  V,  TU0LU1BB  CO., 
37  Gal.  Afp*  425.  the  court  held  that  a  claim  of  the  district 
attorney  or  a  detective  agency  for  services  in  the  detection  of 
crime  were  to  be  approved  in  the  same  manner  as  were  all  other 
claims  against  the  county ,whieh  practically  means  that  such  claims 
constituted  a  claim  for  service  rather  than  employment* 

In  view  of  the  foregoing,  you  are  advised  that  in  my 
opinion  you  are  justified  in  honoring  the  demands  of  the  Dlstriot 
Attorney  against  the  fund  provided  by  the  Board  of  Supervisors 
for  the  purposes  aoove  mentioned* 

Respectfully, 





Controller 
city  Hall* 


#1 


n 


-  . 


97^2 


21,   1936. 


OT*     Be,  Liability  »f     arninsa 
-nrriad  .Daughter  . 
.pport  of  Parent. 

Oc  have  tout  rosiest  for  en  opinion  as  follows* 

*&'«  would  like  to  know  whether  tec  daughter  of 
an  applicant  for  old  a ;e  eecurity  »»o  is  eanloyed 
ar^d  Married  may  be  forced  to  c  .,e  to  her  parents' 

support ,  ev*i   thou^t  the  axiunt  of  tiie  daughter^ 
earnings  is  insufficient  for  her  o«ai  needs,  to  s 
an  extent   %  aat  depend  upon  iter  Husband  for 

sons  support.  Is  is  Mainia,,  teat  at  tee  present 

tiiae  sJie  is  not  contributing  to  her  parent   . 

status  of  the  earnings  of  apouaes  is  covered 
by  section  162  to  172,  inclusive,  of  tee  Civil  Code. 
Chile    Jootion  lm  states  that  tee  earnings  of  the  wife  are 
not  liable  for  the  debts  of  the  husband,  the  cose  of 
STR1J  Y  vs.  SKRTOLoiZK,   193  Cal.  751,  held  that  tes  earnings 
of  a  wife  living  with  her  husband  constitute  eoraaur.ity 
fs»perty. 

The  following  eases  are  to  the  effect  teat  the 
•amin,  a  of  the  wife  are  aa  Ejuch  a  part  of  the  coaraunity 
property  as  arc  the  earniji  s  of  the  husband! 

BE&IHS  va.  BX1TKHL£,  5  Cnl.App.   690; 
KKBiiA  VS.  UNITKD  R.R.   of      .    .,   67  Cal.App.   124} 
mm  va.  Gmii 
66   red.  866. 

Savi  &  of  the  wife  furnisiied  by  the  husband  for 
the  upkeep  and  support  of  the  hone  has  been  held  to  be 
eosKUiiity  property. 

&  vs.  B0»vliX,   16  Cal.  App.   5Y4j 
ffiSKJf  v«*  HXBERi:  S00«« 

I  Cal.App.i^ec.  1004. 

In  abao  oo  ec*  a  valid  agreencnt  therefore  to  t  he 
contrary  tee  earnings  of  the  vdfe  a  e  to  be  oonaidered 
ocraraunity  property  under     actions  1G£~164. 

BLAIR  VS.  ROTH,  22  PMb   (2)   M   • 
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In  the  tat*  of  3MEEBSRG  vs.  BEV  . 
.  1 J15,  the  Supreme  Court  held  that,  oxcept  aa  to 
her  husband,  a  wife  nay  not  convey  her  interest  in  the 
ooBsaunity  property,  rec:  ,  125  Cal. 

9,   12}  TRYOa  vb.       ,  15  Cal.App.  at  page  493}  L 
vs.       ,  20  Cal .      at  420.  As  she  nay  not  diapoee  of 
her  internet  the  Court  lield  that  the  sane  is  not  subject  to 
ettaolvieMt  • 

HOSKIL  VS.  FOSTER,  65  Cal.  169. 

The  court  further  held  that  tie  wife's  interest 
in  ©arsaunity  property  was  net  subject  to  sale  under  a  writ 
of  execution  except  fo.^  United  purposes  provided  in 
Civil  and  Probate  Codes  such  as  separation  by  mutual  c 
between  the  wife  and  her  husband  (Civil  Code  156) ;or  in  a 
divorce  action  (civil  Code  146) jor  a  separate  action  based 
on  a  divorce  action  (noddey  vs.  aoddey,  59  Cal.  157);  or 
on  the  wife*  s  deafen  by  reason  of  the  previa! oris  of  her  will 
(Probate  Code  201).   iSie  statutes  provide  no  other  methods. 

You  ar-e  therefore  advised  that  eoessunity  property 
cannot  be  readied  for  the  support  of  the  parent  of  a  serried 
daughter. 

Very  truly  yours, 


acf¥  A!i r 


To  - 

-  ;--.iiia   ichauk. 
County    elf are     9oartoent. 

Copy  to  - 

t&lber  1-evy, 

Social  Service     crker. 

#10 


r'.~ 


>0ptoaber       25, 


CTi  wj  Heturn  or  --ert  f led 

Mile  on  failure  of  bidder 
to  enter  into  contract* 


or  lil»l 


jjve  your  letter  whei»ein  you  direct  my 
attention  to  Section  5,  of  the  Purchase  Procedure 
Ordinance,  which  section  rovlc  id  to 

..he  Purchaser  shall  be  accompanied  by  a  ucrti-ied 
cheek#  to  securctne  entering  into  of  contract  by 

successful  bidder •  Section  ti,  of  the  Ordinaries 
provides  if  any  bidder  to  whoa  the  contract  is 
awarded  shall,  -or  a  period  or  ten  days,  neglect  to 

r  into  the  contract  that  the  Pur 
shall  deposit  said  certified  check  in  the  reus  ?ry 

or  collection,  aid  the  araount  thereof  shall  be  re- 
tained by  the  City  and  County  as  llquidat ^d  damaces* 


Tim   same  section  rovides,  howev«r,  ;hat 
upon  the  recommendation  o?  the  Purchaser  of      es, 
ether  with  the  approval  of  the  Chief  Acfeiinis  rativs 
cer,  the  Beard  of   Supervisors,  by  resoltitlon  \mj 
approve  the  return  of  said  ch  :ek« 

In  the  instant  case  it  ar»  >^sra  that  iiutler 
Johers  made  a  certain  bid  to  the  Purchaser  of 

es  in  response  to  that     -.Lai's  advertisement* 
bh  their  bid  wa3  a  certified  cneck  in  the  sua  of 
»  •   natler  Brothers  was  the  lrw  bidder  and  the 
contract  was  awarded  to  them,  but  they  declined  to 
enter  into  the  contract  under  the  award*  ri'he  inc:-ee  sed 
cost  to  the  City  by  reason  of  the  failure  to  enter  into 
the  contract  was  ap-.raxiiantely  V10*Q0* 

i  nov/  ask  if  the  difference  between  the  amount 
of  Butler  Brothers'  check  and  the  additional  cost  to  the 
City  can  be  returned  to  the 


■■   «.': 
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Ordinarily  when  a  law  or  ordinance  provides  that  a  bid- 
der  ive  security  in  a  specified  anou.it,  to  the  effect  that  if 
the  contract  la  awarded  to  him  he  will  enter  Into  the  contract 
and  furnish  the  n  >cessary  performance  bond,  his  failure  to  do 
so  a  thorises  the  forfeiture  of  any  deposit  made  or  the  recovery 
of  the  penal  sum  of   the  bond  jiven,  to  meet  the  conditions 
specif i   i 

t  tills  is  the  lav  of  California,  is  well  settled 
by  the  district  Court  of  Appeal  In  the  case  of 

^  Ja}leK     Y% j&aaachmetts  aondlnfi  Company, 
Sb  Cal.  App.  372, 

where  the  presiding  Justice  of  the  court  in  rendering  tills 
decision  ea.di 

ally  untenable  is  the  contention  that  no  penalty 
or  forfeiture  is  prescribed  by  the  act  itself.     tion 
10  thereof  In  terns  clearly  prescribes  nd  authorises  a 
forfeiture,  and  it  rovides  i&ider  what  circumstances 
such  forfeiture  shall  be  incurred*  That  provision  de- 
clares "All  proposals  or  bids  shall  be  accompanied  by  a 
check  payable  to  the  city,  certified  by  a  responsible 
bank,  for  an  auou-  .t  which  shall  not  be  less  than  ten  per 
cent  of  the  aggregate  of  the  proposal,  or  by  a  bond  for 
the  said  amount  and  so  payable. "  The  language  relating 
to  tiie  forfeiture  Is  as  follows:  *WaM   if  any  bidcier  fails, 
neglects  or  refuses  to  enter  into  tho  contract  t      :>rm 
said  work  or  improvement,  as  nereiribefore  provided,  then 
the  certified  check  accompanying  his  bid  and  the  amount 
therein  mentioned  shall  be  declared  to  be  forfeited  to 
said  city,  and  shall  be  collected  by  it  and  paid  into  the 
general  .und,  and  any  bond  forfeited  may  be  prosecuted 
and  the  anount  due  thereon  collected  and  paid  into  s.  id 
fund.* 

"This  language  does  not,  as  contended,  fall  short  of  :re- 
scribing  a  forfeiture}  nor  does  it,  as  claimed,  amount  to 
a  mere  declaration  of  duty  authorising  the  trustees  to  de- 
clare a  forfe  ture,  in  which  iwest  tho  city  mli^it  be  limit- 
ed to  a  recovory  of  actual  loss  sustai   •    xe  statute 
Itself  creates  the  forfeiture  if  language  means  anyt  tng, 
for  the  terms  employed  are  plain  and  unambiguous*  1 

m   bid  is  accompanied  by  a  check  the  provision  recites  that 
it  aliall  be  "declared  to  be  forfeited",  and  Immediately  fol- 
lowing in  referring  to  a  bond  it  recites  that  'any  ^cid 
forfeited  may  be  prosecuted  and  the  amoirnt  due  thereott 
collected.  *  While  the  act  does  not  provide  an  exprea* 
declaration  in  the  case  of  a  bond  as  it  does  In  refer." Jog 
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to  the  cluck,  the  knGUL  e  at*  the  section  clearly  co  t  co- 
atee that  ft  atatutory  forfeit  J?e  oc«       >n  x'ailuro  to 
awlar  into  the  contract  in  either  tW  t«  When  a  bond  .is 
declared  forfeited  and  payment        asiount  La  refused, 

aecossity  a  suit  ..rust  follow  to  on       -  trustees  to 
avail  themselves  of  the  bene- its  of  the  forfeit  re ,  na&cly, 
the  reon«  -  is  pres- 

cribed and  irapoeed  expressly  u-  uer  the  act  itself  upon 
x allure  to  enter  into  the  contract  Uiere  can  he  no  question* 
some  reason  and  intent  apply  in  uoch  cases* ,! 

ilowever,  in  tne  inaoont  case  we  hnve  a  provision  in 
the  ordinance,  which  provides  a  or  relief  from  the        ire  of  the 
deposit,  and  allows  the  return  ox  tne  cert-Ul  ch 

return  I      >ved  oy  Lite  mrchaaer  ajui/or  Chief  Administrative 
resolution  oi   the  i>oard  of  oupemrisora* 

fhis  belrv  the  e.  se,  it       -  to  rae  that  while  it  ssay 
be  poaaible  to  forfeit  the  wnol  anon 

absolutely  necessary  to  do  so,  anc  lies, 

and  the       Administrative  Of jicer  would,  in  the  instant  case, 
reccflkiiend  the  return  of  the  amount  o  >ver  and  above 

the  actual  damage  suatained  by  the  tity,  and  the  board  of  Supervisors 
would  tee  fit  by  resolution  to  recoss  iend  the  amid  return,  the  amount 
could  be  repaid  to  the  bidder*  uowever,  the  return  is  not 

You  are  so  advised* 


You^a  vary  truly. 


-i  -  . 


*o  - 

Leonard  3*  beavy. 
Controller* 

Copy  to  • 

Thome  Brooks 
i^urcha  aer  of  b\ 
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optamber  20,11/30. 


•*!  Ordinance  geek inr  Keclasificn 
of  roper  ty  within  one  year  of 
Rejection  for  Reclassification 
by  the  city  tannins  Coanieeion. 


en' lament 


I  lime  your  letter  of  September  22  1MB     ir,  «a^«u 
you  r*i&to  the  followin    state  of  facteT  22'1"o6»  ^  ^^ 


FACTS. 


^"BSffl^TlLK  ^^rty^o?^  £3  ST 
appeal,    aie  *>peal  therefor,  failed      mu*~ZL£r      S"^.*?* 

Comaission,  a  demand  wae  introduced   >efoz»©  ~Ws  «£ CBPln«f-  . 

requesting  the  same  change  In^oninr  ^lS-f^-l^S  f*Penlw« 
property.     ¥hi«i  «**«««««;:     -     ^o^^*G  ciaes^i  ^.cation  of  the  same 

canning  Comlseion  for  report  and  reeonaendation.  ^ 


mi  I  m 


mentioned  SS  SSi™^**  un?*p  g3L1  ***  eircuaet^ncea  aboy* 


lan^uaice  aayl^St^  f ^-^T^  **  ?***  **«»«»    and  clear 

Coa^fonTIrl^  ^rS-ST'STS^  3?  <**    'linni^ 
In  sonin^  reclassifies^ 7suSh  JZrZJSZif     f  a  pr°P°sed  C'*»S« 
reeuy  tted  to  or  r^%er%%^^^  S  af  Xetst  one 

3£    I^ia^F^l«^  SL0"4  »•*•     hds  ^vision  PreV«2£ 
uiio  i.i^  imii^    UjBBrtieelon  fron  considerlni'  any  atvli  cation  n* 
ordinance  havin;  as  ita  purpose  the  reclassification'  of  Uny 


•  35 


.-.•w       |     v**i' 
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ahlch  reclassification  may  hare  been  denied  by  the 
oqm"iU scion  wltaaiei  one  year*     As  e  ratter  of     act  it  even  prohibits 
etyone  in  any  fam  from  submitting  such  a  request  for  consideration 
to  the  city  ilarmln*  CoErtlssion  within  ene  year*     Ibis  prohibit ioc 
runs  against  the  riosrd  of  Oupervicore  as  sell  as  any  ether  person. 
Any  othor  intanrs+sties  wcui    rsaaes  mssmla  lesm  urn      cs-ter 
prohiMtion  against  resubnittin£  such  natters  wittJn  one  year  to 
the  City  Planning  Com«ia*ion#  if  the  oard  of  fttpervieors  could 
b;   ordinance  witaln  one  year  resubmit  it  to  the  Commiesion 
eitt»  impunity* 

In  view  of  the  fact  that  bo  ordinal  ce  having  as  its 
intent  the  reclassification  of  any  property  may  be  considered 
by  ttoe  Board    S  sn  until  first  subuitUn^  it  to  tiie 

City  ilanr.tog  Commission  for  Its  report  and  rsoommartrtatlon,  and 
in  this  case  the  ordinance  cannot  be  submitted  to  the  City  nta;.,  JLv 
Commission  until  ene  year  after  July  ia,lG3£.     X  as  of  tho  opinion 
that  the  ordinance  in  ejuestism  may  not  now  be  considered  by  the 
Beard  of  Supervisors* 


Pur -i  armor*  to  permit  the  board  to  institute  a  rinonln^ 
upon  its  own  motion  within  the  year  after  the  Plannin^    Cogs.:  ssiom 
has  denied  tiue  application,  would  be  practically  nullifying  the 
appeal  proviaiona  contained  in  Section  117  of  the  Charter  -  Koto 
that  unless  th&  person  mho  n*>  not  be  satisfied  by  the  action  of 
toe  Commission  may  appeal   tc  the  Board  of  supervisors  -  but  the 
appeal  can  be  considered  by  the  beard  only  if  tiie  appellant  has 
obtained  twenty  ^e  cent  of  the  interested  area,  to  protest  against 
the  decision  b*  the  Commission*  If  the  board  could  by  independent 
ordinance  reconaider  the  asms  application,  there  would  be  no 
necessity  of  go£n£  ttftmmgh  the  appeal 


City  Attorney 


cm  wjxwjxq  cm 
Copy  to 

.xjerd  of  Super  i  art* 
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October  5,  1J36. 

SUBJECT  I  Constitutionality  of  Ordinance  per- 
mitting Members  of  the  :  ire  department 
to  enter  uildings,  ctruotures  or 
Premises,  Excepting  Private  i  veilings, 
for  inspection  purposes* 

Gentlemen  t 

Thi?«  will  acknowledge  receipt  of  your  letter  of  oeptaabcr 
30,  1956,  requesting  an  opinion  aa  to  the  constitutionality  of  the 
following  ordinance  x 

"Right  of  ntry  by  lire  Department. 

(  ode  Ho.  11*05) 

Bill  No*  1126,  Ordinance  No.  11*057,  as  follows: 

Authorising  the  officers  end  members  of  the  uni- 
formed forces  of  the  /ire  Department  to  enter  buildings, 
structures  or  premises  by  direction  of  the  chief  Engin- 
eer. 

Be  it  ordained  by  the  People  of  the  City  and 
ounty  of  3an  irancisoo,  as  follows: 

lection  1*  The  officers  and  members  of  the  uni- 
formed forces  of  the  ire  depart  ent  shall  have  the 
right  to  ent<*r,  at  any  time  when  under  the  orders  of 
the  Chief  :Jigineer  of  said  department,  any  buildings, 
structure  or  premises,  except  private  dwellings,  wherever 
located,  within  the  city  and  County  of  .,an  Francisco, 
for  the  purpose  of  making  inspections,  and  in  the  in- 
terest of  public  safety* 

Section  2*  Any  person,  firm,  oompany  or  corp- 
oration that  resists  or  opposes  the  execution  of  any 
of  the  provisions  of  tills  ordinance,  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall 
be  punishable  by  a  fine  not  exceeding  five  hundred 
(#600)  dollars,  or  by  imprisonment  for  not  more  than 
six  (6)  months,  or  by  both  such  fine  and  imprison- 
ment* " 

-  IHIOH 

This  ordinance  evidences  the  intent  to  carry  out  the  provis- 
ions of  -section  30  of  our  charter  and  to  exercise  the  police  power 
in  the  interests  of  fire  prevention,  fire  protection  and  public  safety. 
Generally  speaking,  these  are  roper  grounds  for  the  exercise  of  the 
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police  power. 

The  sole  legal  question  that  presents  Itself  here,  is  whether 
the  character  of  the  exercise  of  the  police  power  provided  by  this 
ordinance  Is  vlolat  ive  of  the  Fourth  Amendment  to  the  constitution  of 
the  United  states  or  ectlon  19  of  Article  I  of  the  Constitution  of 
California,  which  both  provide  that  "the  right  of  the  people  to  be 
secure  in  taelr  persons,  houses, papers  and  effects  against  unreason- 
able seizures  and  searches,  shall  not  be  violated. n 

It  is  the  duty  of  the  Fire  ifepartrtent  to  protect  the  public 
safety  from  the  hazards  of  fires.  It  certainly  ia  more  reasonable 
to  see  froia  time  to  time  that  the  required  precautions  are  being 
observed  by  inspection  of  buildings,  structures  and  premises,  except- 
ing private  dwellings,  than  to  wait  for  a  catastrophe  to  iiappan  before 
violations  of  fire  prevention,  fire  protection  and  oubllc  safety 
measures  ore  discovered. 

This  sane  view  was  expressed  in  the  following  cases  wherein 
somewhat  similar  inspections  were  held  constitutional.  In  the  case 
of  the  BsTCHD  3TATE3  v.  ■HBffHW  &  A.  H.  H.,  297  Fed.  482,  the  right 
of  inspection  of  cars  to  determine  whether  safety  appliances  were  in 
proper  repair  was  reco  nized  as  not  being  in  violation  of  the  Fourth 
Amendment  to  the  Constitution  of  the  United  states,  and  in  the  case 
of  nXF3t  v.  CITY  OF  LOUISVILUS,  154  b.  *,  18,  the  right  by  municipal 
ordinance  to  authorize  inspection  of  places  where  food  is  offered  for 
sale,  to  prevent  the  sale  of  iripure  foods,  was  held  not  to  violate 
the  Constitution  of  the  state  of  Kentucky  which  prohibited  unreason- 
able searches  and  seizures* 

It  la,  therefore,  my  opinion  tliat  the  ordinance  herein  re- 
ferred to  is  constitutional* 

Yours  very  truly. 


CITY  AMafol.y 

Board  of  Supervisors 

#10 
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October  15   1953. 

;....:   i-a:  sf  er  of  lien  fNM  on©  ,  arcel 

of  property  to  another. 

Gentleerient 

quote  herewith  fr«      recent  request  for  an  opinion! 

been  a  rec  Age 

h  till  8  departraei  t 

,  1036,  ty  in  a  hows  located 

at  4534  25th  Street*  on  which  tiers  '         .ue 

on  which  a  Hen  ^.as  teen  placed  try  the  Board 
core.  When  8fc%  Van  Wolbeck  was  placed 
on  aid  he  felt  he  would  be  unable  to  continue 
carrying  the  paysaents  on  this  2aort£ag»,  and  he 
asked  whether  it  wou.h     -ssibl©  for  hi»  to  trans- 
fer hie  equity  to  a  smaller  heeae  i      is  r-eans. 
This  matter  was  taken  up  with  the  State  ^eparteaent 
of  Social  Welfare,  and  we  wer-e  advised  by  them 
under  date  of  December  30th,  1935,  that  the  property 
adjustment  su^eeted  by  us  was  satisfactory  and 
that  an  exchangee  of  tills  nature  would  have  the  su- 
dor seiaent  of  the  State  Department* 

Th.9   exchange  has  now  practically  ho^n   Q      »d,  but  caa-.ct 
be  ci  sed  until  the  natter  of  the  lien  is  settled." 

The  facts  stated  indicate  that  the  equity      uhe  recip- 
ient has  in  his  present  home  will  be  transferred  to  a  smaller  hoa* 
within  hie  jaoans* 

It      p  appears  that  he  will  probably  lose  a  s:-all  equitj 
through  foreclosure  proceedings.  If  the  equity  he  :.     ;ranaf erred 
to  a  smaller  hose,  he  will  receive  this  hone  free  and  clear  of  all  en- 
cumbrances • 

In&snuch  as  the  City  and  County  or  San  -  ranciac©  will  in 
no  way  surfer  by  the  transfer  of  ti«e  lien,  and  as  a  matter  of  fact 
such  transfer  will  serve  to  provide  a  better  security,  you  are  advised 
that  the  transfer  as  outlined  in  your  letter  is  iaroper. 

Yours  very  truly, 


_ T 

Miss  Eugenia  Schenk 


-qlo*i 
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October  15  1936. 
SUBJECT:   Priority  of  Lien. 

Gentlemen; 

I  have  your  request  for  an  opinion  in  the  following  matter: 

WA  lien  has  been  placed  on  the  property  of  Annie  Emmett,  a 
recipient  of  Old  Age  Security,  through  this  department. 
Mrs.  Emmett  was  placed  on  aid  August  1st,  1935. 

James  Elmer  Emmett,  grandson,  has  been  meeting  the  payments 
on  a  mortgage  of  approximately  $2000,  and  has  also  taken  care 
of  the  taxes  and  upkeep.  The  mortgage  will  soon  have  to  be 
renewed,  and  there  is  a  possibility  of  selling  the  place  for 
$2500, 

On  January  29th,  1935,  Mrs.  Emmett,  our  applicant,  gave  a 
deed  of  gift,  duly  executed  before  a  Notary,  to  James  Elmer 
Emmett,  which  deed  has  not  been  recorded. 

Would  our  lien,  which  has  been  recorded,  have  priority  over 
the  unrecorded  deed  of  gift?" 

OPINION 

Your  communication  indicates  that  on  January  29,  1955,  some 
months  previous  to  the  granting  of  aid,  the  recipient  gave  a  deed  of 
gift  to  her  grandson,  James  Elmer  Emmett.  The  recipient,  therefore,  was 
not  the  owner  of  the  property  on  August  1,  1935  when  she  was  placed  on 
aid. 

Section  4,  of  Chapter  633,  reported  in  1935  Statutes,  on 
page  1769,  provides: 

"Aid  granted  to  any  person  under  the  provisions  of  this 
act  shall  constitute  a  debt  of  such  person,  to  the 
amount  of  such  aid,  to  the  State  of  California  and  the 
county  or  city  and  county  participating  in  the  granting 
of  such  aid.  Recovery  may  be  had  upon  such  debt  out  of 
any  property  of  the  recipient  not  exempt  from  execution. 

In  any  case  in  which  aid  shall  be  granted  to  any  person 
owning  real  property,  the  boardof  supervisors  may  cause 
a  notice  of  such  aid,  giving  the  name  of  such  person,  to 
be  recorded  in  the  office  of  the  county  recorder  and  from 
the  time  of  such  recording  such  notice  shall  have  the 
force,  effeot  and  priority  of  alien  of  a  judgment  against 
said  person,  an  abstract  of  which  has  been  recorded,  for 
the  amount  of  aid  theretofore  or  thereafter  granted  to 
such  person." 

It  will  be  noted  that  recovery  must  be  "out  of 
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any  bus  recipient.'' 

otttu:  -rty  sirsee  January       ,        .7.  o  Act  also 
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October  15,  1936* 


SUBJECT:  In  re  Building  Permit  on  Property 
Rezoned  with  Reversionary  Clause 
in  Rezoning  Order,  where  Extension 
of  Time  has  been  Granted  to  Comply 
with  Rezoning  Conditions* 


Dear  Sin 


I  have  your  request  that  I  advise  you  as  to  the  issuance 
of  a  building  permit  under  the  following  conditions t 

Property  on  the  north  side  of  Chestnut  Street  eighty-eight 
feet  nine  inches  west  of  ^cott  Street  was  by  the  Planning  Commission, 
on  January  6,  1936,  rezoned  from  the  Second  Residential  to  the 
Commercial  District.  In  addition  to  the  rezoning  order,  the  Planning 
Commission,  under  ■wbhority  of  Section  4  of  Ordinance  No,  13.011, 
adopted  the  following  resolution: 

"RESOLVED  FURTHER,  That  this  resolution  shall 
remain  in  effect  for  a  period  of  ninety  days'  time 
after  which  it  shall  cease  to  be  in  effect  and  the 
premises  herein  described  shall  revert  to  and  be  in 
the  Second  Residential  District". 

On  February  3rd  an  appeal  was  taken  to  the  Board  of  Super- 
visors from  the  ruling  of  the  Planning  Commission.  On  February  24, 
1936,  the  ruling  of  the  Planning  Commission  was  sustained  by  the 
Board  of  Supervisors.  Within  3ixty  days  after  the  ruling  of  the 
Board  of  Supervisors,  to-wit,  on  April  2,  1936,  the  Planning  Com- 
mission granted  an  extension  of  ninety  days  within  which  the  rezoned 
property  might  be  put  to  a  commercial  use.  On  April  3,  1936,  inter- 
ested property  owners  who  were  the  appellants  before  the  Board  of 
Supervisors  commenced  an  action  in  the  Superior  Court  against  the 
owner  of  the  rezoned  property  to  restrain  said  owner  from  using  his 
property  for  any  purposes  other  than  those  permitted  in  the  Second 
Residential  zone.  No  injunction  pendente  lite  was  asked  for,  but 
an  order  to  show  cause  why  such  an  order  should  not  be  issued  was 
made  returnable  on  April  20,  1936*  This  action  was  subsequently  tried 
and  the  result  was  that  the  owner  of  the  property  was  enjoined  from 
using  his  property  for  any  purposes  other  than  those  permitted  in 
the  Second  Residential  zone.  The  judgment  of  the  court  was  based, 
not  upon  the  ground  of  any  error  or  abuse  of  discretion  on  the  part 
of  the  Planning  Commission,  but  upon  the  personal  covenants  made  by 
the  owner  of  the  property,  to  the  effect  that  it  would  not  be  used 
for  purposes  not  permitted  in  the  Second  Residential  zone.  The 
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Judgment  was  against  the  owner  personally  and  did  not  extend  to  his 
assignees. 

On  June  18,  1936,  the  Planning  Commission  granted  an  exten- 
sion of  six  months  to  the  owner  of  the  property  to  use  it  for  the 
purposes  for  whioh  it  was  rezoned. 

In  view  of  the  foregoing,  we  have  before  us  two  questions: 
First,  has  the  Planning  Commission  the  right  to  extend  the  tine  within 
which  the  owner  of  property  must  exercise  the  privileges  allowed  by 
the  rezoning  order,  and  second,  when  did  the  original  ninety  days 
allowed  to  the  owner  of  the  property  to  avail  himself  of  the  rezoning 
privileges  expire? 


OPINION 

We  will  give  attention  to  the  last  question  first.  Section 
117  of  the  charter  dealB  with  the  procedure  by  the  Planning  Commission 
and  by  the  Board  of  Supervisors  in  the  matter  of  the  rezoning  of 
property.  The  section  provides  that  the  action  of  the  Commission  will 
not  become  final  for  a  period  of  thirty  days  after  the  ruling  of  the 
Commission,  and  while  the  charter  does  not  provide  definitely  that 
an  appeal  must  be  taken  from  the  order  of  the  Commission  within  the 
thirty  day  period.  Ordinance  No.  13,011  of  the  Board  of  Supervisors 
does  so  provide,  and  I  am  of  the  opinion  that  under  the  powers  vested 
in  the  Board  of  Supervisors  by  the  charter  to  establish  the  necessary 
procedure  for  the  rezoning  of  property  that  the  limitation  is  valid 
and  that  the  appeal  must  be  taken  before  the  ruling  of  the  Planning 
Commission  becomes  final,  in  other  words,  within  the  thirty  day  period 
after  the  ruling.  Next,  is  the  action  of  the  Commission  suspended 
during  the  pendency  of  the  appeal?  The  charter  is  again  silent  on 
this  point.  However,  there  is  no  question  in  my  mind  that  the  effect 
of  the  ruling  is  suspended  until  the  appeal  is  determined,  for  it 
would  be  idle  for  the  owner  of  the  rezoned  property  to  proceed  with 
the  benefits  of  his  rezoning,  if  the  Board  of  Supervisors  was  to 
undo  the  action  of  the  Commission, 

Any  doubt  on  this  point  is  set  at  rest  by  Section  5  of  Ord- 
inance No,  13,011  dealing  with  zoning  procedure.  The  section  reads 
as  foil  ws: 

"No  application  for  a  building  permit  shall  be  approved 
by  the  City  Planning  Commission  on  any  property  on  whioh  pro- 
ceedings are  pending  for  a  re-classification  of  the  same,  etc," 

Authority  is  not  necessary  to  show  that  until  the  Board  of 
Supervisors  determines  the  appeal,  or  the  tine  provided  for  its  de- 
termination expires,  the  proceedings  are  pending. 
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Therefore,  I  must  hold  that  the  ruling  of  the  Planning 
Commission  did  not  become  final  until  the  Board  of  Supervisors  passed 
upon  it.   As  the  owner  of  the  property  could  not  have  obtained  any 
permit  to  i  iprove  his  property  under  the  new  classification,  pending 
the  appeal,  the  ninety  days  allowed  by  the  Planning  Commission  to 
avail  himself  of  the  privileges  of  tiie  new  classification  did  not 
commence  to  run  until  the  date  of  the  determination  of  the  appeal, 
which  was  February  24,  1936,  and  therefore  the  ninety  day  period 
did  not  expire  until  May  25,  1936.   (May  24th  being  Sunday. ) 

Within  the  ninety  day  period  the  time  to  avail  of  the 
rezoning  privileges  was  extended  by  the  Planning  Commission  for  an 
additional  ninety  days,  and  before  the  expiration  of  the  latter 
period,  to-wit,  on  June  18th,  the  same  authority  granted  a  further 
extension  of  six  months.  The  respective  resolutions  of  the  Com- 
mission read  as  follows: 

"Resolution  No,  1355. 

"RESOLVED,  That  Section  2  of  the  Use  of  Proper- 
ty Zone  Maps,  constituting  a  part  of  the  Building  Zone 
Ordinance,  be  and  the  same  is  hereby  changed  so  as  to 
place  the  northerly  side  of  Chestnut  Street,  commencing 
at  a  point  08  feet  9  inches  westerly  from  Scott  Street, 
and  running  thence  westerly  130  feet,  in  the  Commercial 
District  instead  of  the  Second  Residential  District, 
and  be  it 

"RESOLVED  FURTHER,  That  this  resolution  shall 
remain  in  effect  for  a  period  of  ninety  days'  time, 
after  which  time  it  shall  cease  to  be  in  effect,  and  the 
premises  herein  described  shall  revert  to  and  be  in  the 
Second  Residential  District. 

"Passed  by  the  City  Planning  Commission  on 
January  6,  1936." 

"Resolution  No.  1420. 

"RESOLVED,  that  the  time  fixed  by  resolution 
No.  1355,  passed  on  January  6,  1936,  chaning  the  north 
side  of  Chestnut  street,  commencing  at  a  point  88'  9" 
westerly  from  Scott  Street,  and  running  thence  westerly 
130*  from  the  Second  Residential  District  to  the  Commer- 
cial District  be,  and  the  same  is  hereby  extended  for 
a  period  of  ninety  days'  time. 

"Passed  on  April  2,  1936." 
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"Resolution  No.  1465. 

"Resolved,  That  the  time  fixed  "by  Resolution 
No.  1420,  pasaed  by  the  City  Planning  Commission  on 
April  2,  1935,  toe,  and  titie   same  is  heretoy  extended  for 
six  months. 

"Passed  on  June  18,  1936." 

In  my  opinion  these  resolutions,  if  they  are  at  all  effect- 
ive, serve  to  extend  the  ti;e  to  avail  of  the  rezoning  privileges 
until  February  22,  1937. 

Therefore,  we  will  give  consideration  of  the  right  of  the 
Commission  to  grant  an  extension  of  the  time  provided  for  in  the 
original  rezoning  resolution.  We  refrain,  however,  from  determin- 
ing the  validity  of  Section  4  of  Ordinance  No.  13.011,  which  is 
praotically  the  automatic  rezoning  of  property,  but  for  the  purposes 
of  the  present  inquiry,  will  consider  it  a  valid  exercise  of  the 
powers  of  the  Board  of  Supervisors  under  Section  117  of  the  Charter. 
Ordinarily,  when  the  Planning  Commission  makes  its  rezoning  order 
its  powers  are  exhausted, insofar  as  the  actual  zoning  of  the 
property  is  concerned,  tout  in  my  opinion  this  rule  does  not  apply 
to  the  time  condition.  To  take  away  the  power  of  the  Commission 
to  grant  suxh  an  extension  might,  in  many  cases,  without  fault 
of  the  owner  or  the  Commission,  prevent  the  property  from  toeing 
used  for  the  purposes  permitted  toy  the  rezoning.  For  instance, 
stress  of  weather,  inability  to  get  materials,  strikes,  etc. 
might  singly  or  combined,  without  any  intended  delay  on  the  part 
of  the  owner,  prevent  the  use  of  the  rezoned  premises  for  the 
permitted  purposes  within  the  allowed  time. 

The  general  principle  of  lav;  seems  to  be  that,  ordinarily 
unless  a  statute  or  agreement  contains  a  prohibition  against  an 
extension  of  time,  the  same  is  permitted  in  the  sound  discretion 
of  the  granting  body.  See  HOUSTON  v.  McKENNA,  22  Cal.  550,  where 
the  court  saldt 

"It  appears  from  the  oomplaint  that  the  work 
was  not  completed  within  the  tir:e  limited  in  the  con- 
tract, but  the  time  was  twice  extended  toy  the  Super- 
intendent of  Streets,  and  it  is  insisted  that  the  Super- 
intendent had  no  power  to  enlarge  the  time,  and  there- 
fore the  plaintiff  has  nc  right  to  recover.  We  held 
in  the  case  of  Conlin  v.  Seamen  (ante,  546),  that  the 
Superintendent  had  full  power  and  control  over  the 
matter,  and  that  an  extension  of  the  time  toy  him  did 
not  release  the  property  holders  from  their  liability 
to  pay  the  assessment." 
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Also  CAKE  v,  LOS  ANGELES,  164  Cal*  705.  In  dealing  with 
a  street  assessment,  the  Supreme  Court  said: 

"It  Is  a  general  rule  of  construction  that  the 
word  'shall*  when  found  In  a  statute  is  not  to  be  con- 
strued to  be  mandatory,  unless  the  intent  of  the  legisla- 
ture that  it  shall  be  so  construed  is  unequivocally  evi- 
denced* This  evidence,  found  in  the  statute  itself,  may 
be  of  different  kinds.  It  may  be  found  in  a  declaration 
that  the  word  is  of  mandatory  import,  as  we  find  in  our 
own  constitution,  that  its  declarations  are  all  mandatory 
and  prohibitory  unless  the  contrary  is  expressly  declared. 
It  may  be  evidenced  by  negative  words  forbidding  the  doing 
of  the  aot  after  the  time  fixed*  Or  it  may  be  evidenced 
by  words  withdrawing  the  power  to  do  the  act  after  the 
time  fixed*  Or,  finally,  it  may  be  evidenced  by  a  showing 
that  a  right  dependent  upon  the  doing  of  the  act  within 
the  time  fixed  is  lost  or  imparled  by  the  nonperformance 
of  that  act*  A  reading  of  the  statute  here  under  con- 
sideration discloses  that  there  are  no  negative  words 
denying  the  power  to  return  the  new  assessment  after 
the  indicated  time;  that  no  undue  advantage  is  gained  to 
the  city  or  to  the  contractor,  and  no  benefit  either 
to  the  public  or  to  any  individual  thereof  is  impaired 
or  lost  by  the  return  of  the  assessment  after  the  in- 
dicated time,  and,  under  these  circumstances,  in  accord- 
ance with  the  rules  of  construction  above  announced,  it 
is  held  that  the  provision  is  directory* M 

Also  PEOPLE,  etc.  V.  BOARD  OP  SUPERVISORS  OP  LAKE  CO., 
33  Cal*  487.  In  dealing  with  the  location  of  a  county  highway,  the 
court  used  the  following  languages 

"When  a  statute  specifies  the  time  at  or 
within  which  an  Act  is  to  be  done,  it  is  usually  held 
to  be  directory,  unless  time  is  of  the  essence  of  the 
thing  to  be  done,  or  the  language  of  the  Act  contains 
negative  words  or  shows  that  the  designation  of  the 
time  was  intended  as  a  limitation  of  power,  authority 
or  right*  The  exercise  of  this  authority  by  the  Courts 
has  often,  and  sometimes  not  inaptly,  been  denominated 
judicial  legislation,  but  Us  exercise  has  been  too 
long  continued  and  frequent  to  permit  the  authority  to  be 
now  denied*  It  may  safely  be  said  that  the  Legislature 
of  this  State  contemplated  the  exercise  of  this  author- 
ity with  a  very  liberal  hand,  if  we  may  judge  from  the 
large  mass  of  private,  local  and  special  statutes  with 
which  the  legislation  of  tills  State  for  the  last  ten 
years  has  been  cumbered  -  some  of  them  containing 
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provision*  not  only  in  oonflict  with  the  general  laws, 
but  incongruous  amonc  themselves,  and  sometimes  in 
derogation  of  matters  of  common  right." 

Also  CONLIN  v.  SEAMEN,  22  Cal.  546.  The  Supreme  Court 
held  that  Superintendent  of  Streets  of  San  Francisco  had  power  to 
extend  time  for  completion  which  he  had  previously  set,  saying: 

"We  think  it  clear  that  the  law  vests  full 
power  in  the  Superintendent,  to  make  the  contract, 
and  also  if  he  sees  fit,  to  fix  therein  the  time  for 
the  completion  of  the  work,  and  to  enlarge  the  time 
if  he  thinks  proper." 

The  Supreme  Court  of  other  jurisdictions  has  ruled  in 
a  similar  manner  on  the  subject* 

CITY  OP  WEBSTER  GROVES  v.  REBER,(1920) 
226  S.  V,.  77,  79  (Mo,  App.): 

"The  board  of  aldermen  extended  the  time 
for  the  completion  of  the  work,  from  time  to  time, 
for  reasons  which  evidently  appeared  to  that  body 
to  be  sufficient.  The  action  of  the  board  consti- 
tuted a  legislature  determination  that  the  time 
so  extended  was  reasonable  under  the  circumstances. 
There  is  neither  allegation  nor  proof  that  the 
board  of  aldermen  acted  arbitrarily,  capriciously, 
or  otherwise  than  in  the  exercise  of  the  judgment 
and  discretion  lodged  in  it,  and  under  the  circum- 
stances there  is  no  ground  of  interference  by  the 
courts  in  the  natter*" 

CITY  TRUST  CO.  v.  CUNNINGHAM  (1929) 
20  S.  W.  (2d)  930,  934: 

"The  rule  is  well  settled,  that  the  munic- 
ipal assembly  'has  the  power  to  extend  the  time  for 
the  completion  of  a  contract  beyond  the  period 
specified  ...  in  the  original  ordinance  if  the 
extending  ordinance  is  passed  prior  to  the  expir- 
ation of  the  time  limited  in  the  original  ordinance'." 

In  view  of  the  foregoing,  I  am  of  the  opinion  that  the 
property  covered  by  the  original  resolution  is  still  available  for 
uses  permitted  in  the  commercial  zone,  and  that  a  permit  for  a 
theatre  building  on  said  property  can  be  issued  by  the  Department 
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I  may  say  in  passing,  however,  that  there  Is  pending  at 
the  present  time  an  action  in  declaratory  relief  by  E.  L.  Ducotey, 
et  al.,  interested  property  owners  in  the  zoning  controversy, 
against  H.  L.  Detjen,  the  former  owner  of  the  property,  Edward 
Baron,  Carol  Nathan,  Louis  R,  Lurie,  The  Lurie  Company,  California 
Pacific  Title  and  Trust  Company,  The  City  Planning  Commission  and 
the  Director  of  Public  v.'orks.  The  prayer  in  the  action  is  as 
follow a « 

"(1)  That  defendants  H.  L.  Detjen,  :  dv/ard  Baron 
Carol  A.  Nathan,  Louis  R.  Lurie,  The  Lurie  Company,  and 
California  Pacific  Title  and  Trust  Company  be  enjoined 
from  the  erection  of  a  theatre,  stores,  or  any  commer- 
cial building  on  Detjen1 s  said  property; 

(2)  Declaring  that  Detjen' s  said  property 
has  reverted  to  and  is  now  in  a  second  residential 
district  and  that  neither  a  theatre  nor  stores  nor 
any  commercial  building  may  be  erected  thereon; 

(3)  Declaring  that  the  building  permit 
issued  to  E.  E.  Bbarboro  and  H.  L.  Detjen  on  May  21, 
1936,  is  null  and  void* 

(4)  For  such  other  and  further  relief  as 
to  this  Court  may  seem  meet  and  proper  and  for  costs 

of  3Ult,M 

No  order  restraining  the  issuance  of  any  building  permit 
has  been  applied  for  or  issued,  and  while,  if  the  co^rt  should 
decide  the  case  in  favor  of  the  plaintiffs  in  the  action,  the 
effect  of  the  judgment  would  be  to  retain  the  property  in  the 
Second  Residential  District  and  to  cancel  any  permit  Issued  for 
a  commercial  building.  However,  as  there  is  no  injunction 
against  the  issuanoe  of  the  permit,  and  in  ray  opinion  the 
property  in  question  is  in  the  commercial  zone,  the  permit  may 
issue. 

Very  truly  yours, 


Director  of  Public  Works  ClW  AtVcSnEY 

Copy  to  City  Planning  Commission. 


1* 


■ 

: 


. 


J  I    M  I 


.1     ; 


979 


October  20,  1936. 


SUBJECT:  In  re  Building  Permit  on  lie  zoned  Property 
on  the  North  Line  of  -he 3 tout  otreet 
88  feet  9  inches  west  of  ocott  street 
i  xtendlng  Westerly  130  feet  North  137 
feet  6  inches* 

Deer  slrt 

I  have  a  copy  of  your  letter  under  date  of  October  16th 
addressed  to  William  LL,    »orden,  director  of  Public  orks,  in  which 
you  direct  attention  to  my  opinion  of  October  15th,  in  which  opinion 
I  determined  that  the  property  described  in  the  above  mentioned  cap- 
tion was  in  the  commercial  zone.   You  direct  attention  to  the  fact 
that  "toe  particular  question  at  issue  is  not  the  issuance  of  a 
new  building  permit,  but  whether  toe  Bureau  of  Building  Inspection 
may  approve  different  plans  prepared  by  another  architect  for  a  build- 
ing to  be  built  by  other  persons,  which  plans  are  a  revision  of  the 
plans  originally  approved  by  your  Bureau  and  on  which  a  permit  was 
issued  to  erect  a  building  in  conformity  with  said  plans." 

OPINION 

Ordinance  No.  1008  (New  Series),  commonly  known  as  the  Build- 
ing Ordinance,  deals  with  the  matter  of  toe  issuance  of  permits  for 
building  purposes.  It  provides  that  a  permit  for  the  construction  of 
any  building  may  be  applied  for  and  obtained  by  the  owner  or  lessee 
direct  or  acting  through  an  architect,  engineer,  contractor  or  other 
agent. 

It  appears  that  toe  application  to  construct  a  theatre  build- 
ing on  a  portion  of  the  property  above  mentioned  was  made  to  your 
Bureau  on  May  7,  1936,  in  which  permit  the  owners  of  the  property  were 
mentioned  as  K.  >.  Sbarboro  and  H.  L.  Betjen.  From  the  information 
which  I  have  before  me,  it  appears  that  while  this  permit  was  issued. 
It  was  never  exercised  for  the  reason  that  certain  parties  commenced 
an  action  against  Betjen  to  restrain  him  from  using  any  part  of  the 
property  in  question  for  anything  but  for  residential  purposes  upon 
the  ground  that  by  personal  covenant  he  had  bound  hi  self  not  to  use 
any  portion  of  the  property  for  commercial  purposes.  In  this  action 
an  injunction  was  ordered  issued  cm   June  22,  1936,  restraining  said 
defendant, solely  upon  toe  ground  of  his  personal  covenants,  from 
using  any  portion  of  the  property  above  referred  to  for  any  purpose 
except  for  residential  purposes. 
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It  now  appears  that  .wet  J  en  has  transferred  this  property 
to  other  persons  and  that  these  persons  have  made  changes  In  the 
plans  and  are  now  asking  for  permission  to  proceed  under  the  permit 
issued  to  Detjon  and  Sbarboro. 

Section  6  of  the  Building  Ordinance  above  referred  to  pro- 
vides that  a  permit  may  be  applied  for  and  obtained  by  the  owner  or 
lessee  direct  or  acting  through  an  architect,  engineer,  contractor 
or  other  agent  and  shall  be  accou  panied  by  a  set  of  plans  showing 
in  detail  the  construction  of  the  building  to  be  erected*  There 
can  be  no  question  that  under  the  section  quoted  it  is  permissible 
to  make  changes  in  the  plans  provided  that  they  comply  with  the 
law. 

Section  6  of  the  ordinance  recognizes  that  modifications 
may  be  made  in  the  plana  and  specifications ,  and  if  such  changes  are 
made ,  they  shall  be  subject  to  the  approval  of  the  granting  power* 
There  are  certain  permits  which  are  not  assignable,  the  general  rule 
being  that  where  the  granting  of  a  permit  is  based  on  the  personal 
qualification  and  characteristics  of  the  applicant  and  deemed  to 
be  granted  for  personal  reasons, it  is,  therefore,  not  assignable. 
This  element  does  not  enter  into  a  permit  to  construct  a  building, 
for  the  reason  that  tlie  only  duty  to  be  performed  by  the  granting 
power  is  to  make  sure  that  the  building  is  to  be  constructed  in 
accordance  with  the  building  laws  and  regulations* 

Therefore,  I  am  of  the  opinion  that  the  grantee  under 
the  original  permit  had  a  right  to  transfer  the  property  to  which 
it  applied*  You  are,  therefore,  advised  that  If  you  are  satisfied 
that  the  changes  made  in  the  plans  for  the  proposed  building  comply 
with  the  building  laws,  you  may  permit  the  building  to  be  constructed 
in  accordance  with  the  revised  plans  without  the  necessity  of  a  new 
permit  being  issued  to  the  present  owner  of  the  property. 

yours  very  truly, 

tm  ATToffiffiY; 


Superintendent  or  the  Bureau 

of  Building  Inspection* 
City  Hall. 
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October  25,  1956 


SUBJECT.   Charles  H*  Krohn,  Hatch  Hetchy  Employee, 
entitled  to  continuous  hospitalization 

Dear  Sir: 

For  some  time  you  have  withheld  payment  for  doctors' 
fees  and  hospital  bills  incurred  by  the  Hetch  Hetchy  Project 
in  rendering  medical  aid  to  Charles  H.  Krohn,  a  former  employee 
engaged  on  the  Hetoh  Hetchy  Project,  Your  reason  for  with- 
holding payment  of  the  accrued  charges  is  based  upon  the  idea 
that  as  the  particular  work  in  which  Krohn  was  engaged  has 
been  completed  and  the  City  has  discontinued  the  maintenance 
of  a  hospital  formerly  used  to  give  hospitalization  and  medical 
treatment  to  men  engaged  on  the  Hetch  Hetchy  Project,  the  City  is 
not  liable* 

You  have  asked  if  in  view  of  the  closing  of  the 
hospital  and  the  completion  of  the  particular  project  in 
which  this  man  was  engaged  are  you  justified  in  continuing 
to  pay  for  hospital  bills,  doctors'  services  and  medicines 
necessary  for  Krohn  who  contracted  an  illness  while  working 
on  the  project. 

OPINION 

In  order  to  arrive  at  a  proper  conclusion  in  this 
case  it  will  be  neeesrary  to  set  forth  the  history  of  the 
formation  of  the  hospital  service  extended. to^emplpyees 
engaged  In  working  oh  the  Hetch  Hetchy  Project.  It  will 

likewise  be  necessary  to  describe  the  employment  of  Mr* 
Krohn  and  the  nature  of  his  illness* 

Under  Ordinance  Ho*  4248  (New  Series)  passed  by  the 
Board  of  Supervisors  July  10,  1917,  the  Board  of  Public 
Works  was  authorized  to  enter  into  contracts  to  insure  the 
proper  protection  and  care  "of  the  health  and  safety  of  all 
persons  employed  on  the  Hetch  Hetchy  Project*"   It  in- 
cluded authority  to  procure  proper  medical,  surgical  and 
hospital  attendance  for  employees  who  became  sick  or  injured 
while  engaged  in  the  work*  This  hospitalisation  was  to 
extend  not  only  to  the  City  employees  but  the  employees 
of  any  contractor  or  subcontractor  doing  work  on  the  project. 
The  contractors  and  subcontractors  were  called  upon  to  re- 
imburse the  City  for  all  such  medical  services* 

First  a  hospital  was  built  at  Groveland  and  later 
another  hospital  built  at  Livermore*  At  both  places  men 
on  the  project  were  rendered  medical  assistance*  Before  a 
person  was  employed  by  the  City  he  was  subject  to  a  physical 
examination  by  the  City's  doctors*  Upon  entering  the  employ 
of  he  City  each  employee,  after  having  been  pronounced 
physically  fit,  signed  a  card  in  which  among  other  things 
the  employee  agreed  that  a  "Hospital  Fee,  at  the  rate  of 
$1.00  per  month  must  be  paid  monthly."  This  constituted 
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tho  only  writ  ton  agreement     between  the  City  and  the  employe© 
as  far  oa  hospital  eervices  ax*e  concerned. 

A  bulletin  was  published,   posted  and  generally  circulated 
among  the  Hatch  Hetchy  employees,  entitled i   "Regulations  Govern- 
ing Hospital,  nodical  and  Surgical  A're: .taoat."     The  date  this 
regulation  first  apoeared  has  not  been  determined.      ?or  the 
purpose  of  our  case  we  mist  assume  that  it  sea  in  existence 
at  the  tins  Mr*  Krohn  was  employed. 

After  advising  of  the  provisions  of  the  Stats  cob- 
pensatlon  Insurance,   Paragraph  2  of  the  publication  states t 

"Under  the  £1.00  per  uonth  Hospital  Deduction* 

A*     You  are  entitled  to  treatment  without  further 
charges  for  any  ailment  or  sickness  contracted 
while     in  the  Employ  and  in  camps  of  the  Hatch 
Hetchy  Water  Supply.11 


Under  Paragraph  S  of  the  regulation  above  referred  to 
it  is  provided  that  regular  hospital  t—m  will  be  charged  for, 
among  other  things,   "sickness  or  ailment  resulting  from 
injuries  cr  sickness  incurred  or  contracted  prior  to  employ- 
ment by  the  Hefcoh  Hetchy  tafc«ar  Supply ." 


The  following  Is 
with  the  Cltyi 


the  history  of  Kr.  Krohn's  employment 


Occupation 

Flunky,  combination 
dishwasher  and  ni^ht 
flunky,  mucker  & 
■  ..c:..i:io-ian  June 

kaohineman  and 

mucker  ug. 

thicker  Jan. 

Mucker,  tunnel 
motoraan,  machine- 
man,  helper,  skip 
tender  &  chuokman     £ar. 
Mucker,  form  man 
ft  helper  Mf 


Fresi 


22 


Reason  for 

l^eavinK 


iisount 
arned 


Hospital 
Contri- 
bution 


10,1920  June  £5,1921  Took  Vrc&tion  $1857.55       $12.75 


15,1951  Dee.  14,1951  No  reason  given    647.55 
15,1958  Feb.  10,1952  Had  other  work    119.26 


22,1952  Kar.  16,1955  Ko  reason  given  1655.70 
15,1955 


ft«S| 

1.25 


12.00 
11.75 


Kay       9,1954  To  hospital  1^67.52 

Totals   .....       $5625.37       '4C.ju 


I  n  April  23,   1954,    vhile  at  work  in  the  tunnel  at  Camp 
Mitchell  isr.  Kroha  was  taken  ill  *;ith  a  m^rwm  attack  of  chills, 
shortness  of  breath  and  pain  over  his  wiola  body,   felt  dia  y  and 
weak.     Ke  went  to  his  home  in  Tracy  where  he  became  progressively 
worse  and  was  admitted  to  the  Hetch  Hetchy  Hospital  at  Uvermore 
oa  May  9,   1954. 
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Accordlng  to  Dr.  Degnan's  report  the  patient  had 
inflammatory  rheumatism  as  a  boy  when  he  resided  in  Colorado, 
and  had  influenza  several  times*  The  illness  that  Mr*  Krohn 
suffered  has  left  him  with  an  acute  general  arthritis  involving 
every  joint  in  his  body  from  the  jaw  to  the  toes.  The  doctor 
reports  that  it  has  left  the  patient  with  a  chronic  deforming 
arthritis  of  all  joints.  The  joints  of  hands,  knees  and 
ankles  are  enlarged  and  stiffened;  the  muscles  of  his  arms  and 
legs  are  atrophied,  and  on  January  31,  1936,  Dr.  Degnan  esti- 
mated it  vc  uld  be  several  months  before  the  patient  could  leave 
St.  Paul's  Hospital,  a  private  institution  at  Livermore,  where 
he  was  placed  when  the  City's  hospital  was  closed. 

All  of  the  cases  examined  by  me  concerning  persons  who 
have  paid  money  to  a  hospital  association  have  contracts  which 
provide  the  length  of  time  a  member  is  entitled  to  receive  treat- 
ment. An  example  of  these  cases  is  COFFEY  v»  NORTHWESTERN  HOSPITAL 
ASSN.,  163  Pac.  762,  which  is  typical  of  this  line  of  cases.  In 
the  case  cited  the  association  was  called  upon  to  pay  damages 
suffered  by  a  member  of  the  association.  A  rehearing  of  this 
case  was  held  but  the  original  opinion  was  not  modified. 

From  the  history  of  the  Krohn  case  it  does  not  appear 
that  we  could  establish  that  his  illness  as  a  boy  was  similar 
to  the  ailment  contracted  while  in  the  employ  of  the  City. 

The  language  employed  in  the  bulletin  Issued  con- 
cerning hospital  treatment  recites  that  an  employee  is  entitled 
to  treatment  without  further  charges  for  any  ailment  or  sickness 
contracted  while  in  the  employ  of  the  City.  The  language  used 
is  all-embracing,  unambiguous  and  has  no  Intimation  of  limiting 
the  time  the  service  is  to  be  rendered. 

An  examination  has  been  made  of  the  Workman's  Com- 
pensation policies  covering  the  Hetch  Hetchy  Construction  and 
it  is  found  that  the  same  merely  applies  to  injuries  suffered 
while  engaged  in  the  work  of  constructing  the  Hetch  Hetchy  Project 
and  does  not  apply  to  so-called  medical  cases.  We  are  therefore 
not  covered  as  far  as  compensation  insurance  is  concerned. 

There  is  a  line  of  cases  under  contracts  that  hold 
where  a  contract  is  indefinite  as  to  its  duration,  that  under 
certain  conditions  and  after  a  reasonable  time  for  the  contract 
to  have  effect  that  the  same  may  be  terminated  at  the  will  of 
either  party.  From  the  faots  in  this  case,  however,  it  does 
not  appear  that  this  line  of  decisions  would  be  applicable,  as 
it  has  been  stated  in  the  regulation  that  employees  are  entitled 
to  treatment  without  further  charges  for  any  ailment  or  sickness 
contracted  while  working  on  the  Hetch  Hetchy  Project. 

The  arthritis  that  Mr.  Krohn  has  contracted  is  con- 
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tinuing  and  until  it  has  been  cured  my  opinion  la  the  City 
must  provide  him  with  medical  attention  and  hospitalization. 

Under  the  Charter  of  1900,  section  3  thereof,  the 
Board  of  Public  Works  in  accordance  with  auch  ordinance*  aa 
the  Supervisors  enaoted  had  control  over  the  operation,  con- 
struction and  maintenance  of  all  public  utilitiea  owned  by  the 
City  and  County.  Ihe  ordinance  heretofore  ref erred  to,  No, 
4248  (New  Serlea)  granted  the  Board  of  Public  Vtorks  the  right 
to  provide  for  hospitalization  for  men  employed  on  the  Hetoh 
Hetchy  Project,  and  the  latter  board  did,  by  proper  resolution, 
authorize  the  hospitalizntlen  of  men  employed  on  the  Hetch 
Hetchy  Construction  aimilar  to  that  accorded  Mr.  Krohn. 

I  do  not  feel  that  the  extending  of  hospitalization 
to  employees  of  the  City  engaged  on  the  Hetoh  Hetchy  Project 
could  be  construed  aa  an  ultra  vires  act.  The  people  by  voting 
for  bonds  to  construct  the  tietch  Hetchy  Project  made  known 
their  wishes  that  the  work  be  undertaken  and  these  wishes 
were  expressed  by  more  than  a  two- thirds  vote  of  the  registered 
voters  within  the  City  and  County.  The  maintaining  of  hospitals 
in  connection  with  the  work  and  the  granting  of  medical  attention 
to  the  employees  was  merely  an  incident  to  the  construction  of 
the  project. 

It  is  proper  to  observe  at  this  point  that  by 
maintaining  hospitals  as  was  done,  the  City  reaped  a  benefit 
in  that  the  premiums  paid  for  Workman* s  Compensation  Insurance 
were  substantially  less  than  if  hospitals  were  not  maintained. 
The  medical  attention  offered  the  men  for  the  nominal  sum  paid 
by  them  each  month  was  in  accordance  with  practices  observed 
by  private  construction  companies  in  undertaking  work  similar 
to  the  Hetch  Hetchy  Project. 

There  are  enclosed  various  service  orders  in  con- 
nection with  expenses  incurred  in  behalf  of  Mr.  Krohn  which 
I  have  approved  and  which,  in  view  of  the  conclusion  reached 
herein,  you  may  properly  pay. 

Yours  truly, 

JOHN  J.  0»T00LE,  City  Attorney 
DION  R.  HOLM 
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November  5,  1936. 

SUBJECT:  Fees  to  be  Charged  by  Notaries  for 
Affidavits  for  Old  Age  Aid,  Half 
Orphan  Aid  and  Blind  Aid. 

Gentlemen : 

This  office  Is  in  receipt  of  your  communication  of  October 
28,  1936,  reading  as  follows: 

wWe  ask  your  opinion  in  regard  to  Seotion  4295, 
Political  Code,  which  provides  that  no  fee  may  be  charged 
for  witnessing  an  affidavit  to  secure  relief. 

"We  should  like  to  know  whether  this  would  apply 
to  affidavits  sworn  to  before  notaries  by  relatives  and 
references  of  applicants  for  old  age  aid,  half -orphan  aid 
and  blind  aid  under  the  California  Social  Security  legis- 
lation, n 

OPINION 

The  pertinent  part  of  Section  4295  of  the  Political  Code 
reads  as  follows: 

"Official  services  without  fees.  State,  County 
and  township  officers  shall  not  perform  any  official 
services  unless  upon  the  prepayment  of  such  fees  as  are 
prescribed  by  law  for  the  performance  of  such  services, 
except  in  proceedings  upon  habeas  corpus,  and  in  the 
following  oases: 

»M]HtWtt>HHHHH>»> 

B(4)  Affidavits  to  obtain  aid.  Whenever  the 
oath  of  an  affiant  or  the  affidavit  of  a  person  is  necess- 
ary in  order  that  a  person  may  obtain  charity  or  relief 
from  any  agency  or  department  of  the  United  States  gov- 
ernment, the  State  of  California,  or  any  politioal  sub- 
division thereof,  no  fee  shall  be  charged  for  the  taking 
of  such  oath." 

From  a  reading  of  the  above,  it  was  apparent  that  it  was 
the  intention  of  the  legislature  that  no  fee  should  be  charged  for 
affidavits  when  any  relief,  such  as  old  age  aid,  half -orphan  aid 
and  blind  aid,  was  solicited  from  any  agency  or  department  of  the 
State  of  California. 

Aside  from  the  reading  of  the  section,  this  becomes 
further  apparent  in  view  of  the  fact  that  subdivision  (4)  quoted 
above  was  added  to  Section  4295  during  the  1935  session  of  the 
legislature. 
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It  was  also  during  this  session,  of  the  legislature  that 
the  Old  Age  Security  Act  was  passed  in  its  present  form.  Section 
4295  was  amended  to  facilitate  the  operation  of  the  Old  Age  Secur- 
ity Act. 

It  has  been  held  in  the  following  cases  that  a  notary 
public  is  an  official  of  the  county* 

EMERIC  v.  ALVARADO, 
90  Cal.  444,  at  478; 

PEOPLE  v.  EDLEMAN, 
152  Cal.  317. 

You  are  therefore  advised  that  no  fee  may  be  charged  for 
affidavits  sworn  to  before  notaries  by  relatives  and  references  of 
applicants  for  Old  Age  Aid,  Half -Orphan  Aid  and  Blind  Aid  under  the 
California  Social  Security  legislation. 

Yours  very  truly, 


CITY  ATTORNEY 


County  Welfare  Department 
Health  Center  Building. 
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November   6   1936. 

SUBJXCTi   In  re  Interest  of  Officials 
In  Public  Contracts. 

Dear  Sir: 

I  have  your  letter  which  reads  as  follows: 

"Supplementing  our  communication  of  July  25th,  with 
reference  to  the  H.  C.  Magnus  &  Company  protest  in 
connection  with  award  of  contract  to  Wobbers,  Inc. 

We  enclose  herewith  copy  of  communication,  dated 
September  10th,  from  the  president  of  Wobbers,  Inc., 
Hherein  he  states  that  William  P.  Wobber  is  not  a 
stockholder  of  Wobbers,  Inc.  although  he  is  the 
secretary  of  the  corporation. 

We  wish  to  be  advised  whether  this  is  sufficient  to 
preclude  an  award  of  contract  under  the  provisions 
of  Section  222  of  the  Charter." 

Attached  Is  a  letter  signed  by  the  President  of  Wobbers  Inc.  In  which  the 
president  states  that  Mr.  William  P.  Wobber  Is  not  a  stockholder  In  the 
Corporation,  but  merely  acts  as  its  secretary,  and  aside  from  this  activ- 
ity he  takes  no  active  part  in  the  affairs  of  the  corporation,  and  was 
In  no  way  responsible  for  his  Company  making  the  bid  to  furnish  the 
supplies  In  question,  which,  I  understand,  are  being  purchased  for  the 
School  Department.   In  passing,  we  may  direct  attention  to  the  fact  that 
Mr.  Wobber  Is  a  member  of  the  City  Planning  Commission  and  Is,  pursuant 
to  the  provisions  of  Section  4,  of  the  Charter,  an  officer  of  the  City 
and  County.   The  question,  therefore,  to  determine  is  whether  the 
Charter  prohibition  against  officials  being  interested  in  city  contracts, 
is  so  broad  as  to  prevent  all  officials  from  being  parties  iio  municipal 
contracts,  or  only  those  who  may  directly  or  indirectly  be  r esponsible 
for  the  city's  entrance  Into  them# 

OPINION. 

The  prohibitive  provisions  of  the  Charter  on  the  subject 
are  found  In  Section  222  thereof.   The  pertinent  portion  of  the  Section 
reads  as  follows: 

"No  member  of  any  board  or  commission  shall  accept  any 
employment  relating  to  the  business  or  the  affairs  of 
any  person,  firm  or  corporation  which  are  subject  to 
regulation  by  the  board  or  commission  of  viiich  he  Is  a 
member.  No  supervisor  and  no  officer  or  employee  of 
the  city  and  county,  shall  be  or  become,  directly  or 
indirectly,  interested  in,  or  in  the  performance  of, 
any  contract,  work,  or  business,  or  in  the  sale  of  any 
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article,  the  expense,  price  or  consideration  of 
which  la  payable  from  the  treasury;  or  In  the  ur- 
chase  or  lease  of  en  y  real  estats  or  other  property 
belonging  to,  or  taken  by,  the  city  and  county,  or 
which  shall  be  sold  for  taxes  and  assessments,  or 
by  virtue  of  legal  process  at  the  suit  of  the  city 
and  county;  nor  shall  any  oereon  In  this  8ection 
designated  during  the  time  for  which  he  was  elected 
or  appointed,  acquire  an  Interest  In  any  contract 
with,  or  work  done  for,  the  city  and  county,  or  any 
department  or  officer  thereof." 

We  will  admit  that  the  prohibitions  are  extremely  broad, 
but  probably  not  broader  than  similar  provisions  In  other  jurisdictions. 

The  principles  annunciated  In  the  section  are  not  new,  and 
are  possibly  older  ftxan  any  statutory  law.   In  fact  the  District  Court 
of  Appeal  of  this  state  In 

Stockton  Plumbing  and  Supply  Co.   v.  Wheeler  Mayor,  etc. 
68  Cal.  App.  592  -  P.  601.  " 

said: 

"The  principle  has  always  been  one  of  the  essential 
attitudes  of  every  positive  law,  even  reaching  to 
private  contractual  transaction,  whereby  there  are 
created  between  Individuals  trust  In  fudlclary  re- 
lations. The  Voice  of  divinity,  speaking  from 
within  the  subllment  Incarnation  known  to  all  hlatory, 
proclaimed  and  emphasized  the  maxim  nearly  two  thouaand 
years  ago  on  occasion  of  Infinite  sacredness." 

We  will  admit  that  If  Mr.  Wobber  Is  In  any  way  a  party 
directly  or  Indirectly,  In  representing  the  City  In  entering  Into  the 
contract  In  question,  the  contract  must  fall, for  the  reason  that  we 
believe  that  notwithstanding  the  fact  that  he  Is  not  a  stockholder  In 
the  bidding  corporation,  the  fact  that  he  is  Its  secretary  gives  him  at 
1  ^ast  an  Indirect  Interest  In  the  contract. 

See:    Stockton  Plumbing  and  Supply  Co.  v.  Wheeler,  supra 

It  must  be  admitted  that  anyone  who  contracts  with  the  City 
for  the  delivery  of  ^oods  or  wares  has  an  interest  in  the  contract,  but 
everyone  who  so  contracts  is  not  disqualified,  and  it  is  only  when  he  has, 
or  should  have  an  Interest  on  both  sides  of  the  transaction  that  the 
disqualification  attaches. 

See:    Stockton  Plumbing  and  Supply  Co.  v.  Wheeler,  supra. 

where  the  Court  said: 

"The  principle  upon  which  public  officers  are  denied 
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the  right  to  make  contracts  In  their  official 
capacity  with  themselves  or  to  be  or  become  Inter- 
ested In  contracts  thus  made  Is  evolved  from  the  self- 
evident  truth,  as  tribe  and  Impregnable  as  the  law 
of  gravitation,  that  no  person  can,  at  one  and  the 
S'itne  time,  faithfully  serve  two  masters  representing 
diverse  or  inconsistent  Interests  with  respect  to  the 
service  to  be  performed.  *  :-   •- 

If  his  Interest  In  the  contract  Is  such  as  would  tend 
In  any  degree  to  Influence  him  In  making  the  contract, 
then  the  instrument  Is  void  because  contrary  to  public 
policy,  the  policy  of  the  law  being  that  a  public 
officer  In  the  discharge  of  his  duties  as  such  should 
be  absolutely  free  from  any  Influence  other  than  that 
which  may  directly  grow  out  of  the  obligations  that  he 
owes  to  the  public  at  large," 


In 


Hlelson  v.  Richards.  75  Cal.  App.  680 
In  quoting  from  689,  the  Court  said: 


nrn 


said: 


To  the  same  effect  Is  the  ruling  laid  down  in  Cal*  Jur, 
978,  relating  to  officers  of  a  municipal  corporation 
that  they  must  not  use  their  official  position  for  their 
own  benefit,  or  for  the  benefit  of  another,  or  for  the 
benefit  of  anyone  except  the  corporation  itself,  and 
may  not  represent  a  corporation  in  any  contract  or  con- 
tracts In  which  they  are  personally  Interested,  In  ob- 
taining an  advantage  at  the  expense  of  the  raunicloality, 

for  In  such  cases  the  city  would  not  have  the  benefit 
of  their  unbiased  judgment* 

Also  In 

Hobbs.  Wall  &  Co.  v.  Moran.  316,  quoting  from  319  the  Court 

"Nothing  In  the  relationship  of  a  public  officer 
should  prevent  him  from  exercising  absolute  loyalty 
and  undivided  allegiance  to  the  best  interest  of  the 
municipality  he  serves." 

From  a  consideration  of  the  three  cases  cited  we  must 
reach  the  conclusion  that  the  reason  for  the  rule,  to  put  It  tersely,  is 
that 

"no  man  can  serve  two  masters." 

and  must  ask  ourselves  the  question,  when  the  reason  for  the  rule  ceases, 
does  the  rule  Itself  cease?  In  other  words,  does  an  official  of  San 
Francisco,  who  Is  no  more  connected  with  the  awarding  of,  or  the  entering 
Into,  a  contract  than  might  be  his  fellow  citizen,  who  holds  no  official 
position,  if  he  entered  into  the  contract  come  within  the  prohibitions 
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of  the  Charter  section? 

We  realize  that  some  jurisdictions  have  gone  so  far  as  t o  so 
hold.  We  cannot  find  any  decision  of  our  California  Courts  which  have  gone 
so  far,  except  by  rather  Indistinct  dictum  In  cases  where  the  point  was 
not  In  issue,  and  we  believe  that  the  more  modern  rule  Is  well  expressed 
by  the  Supreme  Court  of  Minnesota  In: 

County  of  Marshall   v.  Bakke,  (Dec.  12,  1930) 
234  S.  W.  -1 

This  case  dealt  with  the  validity  of  a  deposit  of  county  funds  by  a/treasurer 
who  was  a  stockholder  In  the  depository  bank.  (It  was  admitted  that  he 
had  an  interest  in  the  bank)   The  depositary  was  selected  by  officials 
other  than  the  treasurer.  The  Court  held  the  deposit  to  be  valid  upon  the 
ground  that  the  treasurer  was  not  a  party  to  the  selection  of  the  deposi- 
tary, saying J 

"(1)   There  are  two  features  stressed  very  much  by  the  county 
as  being  determinative  In  Its  favor  with  relation  to  the  First 
National  Bank  not  found  In  respect  to  the  other  bank.  Bakke, 
since  1922,  owned  five  shares  of  stock  In  the  First  National 
Bank;  and  also  he  admitted  he  knew  that  bank  In  early  June, 
1925,  desired  that  the  checks  or  withdrawals  be  not "bulky". 
As  stated  Bakke  became  the  owner  of  five  shares  of  stock  In  the 
First  National  Bank  in  1922f  and  remained  such  until  the  bank 
closed.  The  respondent  contends  this  orevented  the  bank  from 
becoming  a  legal  or  de  jure  depository;  for,  it  is  said,  section 
990,  Mason's  Minn.  St.  1927,  prohibited  the  bank  from  becoming 
a  depository  of  county  funds  since  the  county  treasurer  was  a 
stockholder  and  guilty  of  a  gross  misdemeanor  thereunder  if  he 
deposited  any  money  of  the  county  therein.  The  section  reads: 
*  No  county  official,  or  deputy  or  clerk  of  such  official,  shall 
be  directly  or  Indirectly  Interested  In  any  contract,  work,  labor, 
or  business  to  which  the  county  is  a  party,  #  •  •  or  in  the  fur- 
nishing of  any  article  to,  or  the  purchase  or  sale  of  any  proper- 
ty, real  or  personal,  by,  the  county,  or  of  which  the  considera- 
tion, price,  or  expense  is  payable  from  the  county  treasury.  Any 
violation  of  the  provisions  of  this  section  shall  be  a  gross 
misdemeanor."  It  seems  to  us  that  this  statute  must  be  applied 
so  as  not  to  lead  to  absurdities  and  permit  persons  to  be  penal- 
ized for  acts  of  others  wkth  which  they  had  no  connection  what- 
ever. Under  the  statute  the  county  treasurer  has  no  voice  in 
designating  county  depository  banks.   That  is  done  by  the  board 
of  auditors  consisting  of  the  chairman  of  the  county  board,  the 
county  auditor,  and  the  clerk  of  the  district  court.   Sections 
844  and  846,  Mason's  Minn.  St.  1927.  N0r  has  he  anything  to  do 
with  the  approval  of  the  depository  bond  and  sureties  thereon. 
That  is  the  duty  of  the  county  board  (section  849.) 

"It  may  be  noted  that  the  law  contemplates  that  stockholders  of 
depository  banks  may  become  sureties  on  its  bond  if  the  county 
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board  is  satisfied  that  the  failure  of  the  bank  would  not  effect 
their  responsibility  (section  850).  Could  the  county  treasurer 
have  become  convicted  of  e.  gross  misdemeanor  because  the  First 
National  Bank  was  designated  a  depository  of  county  funds  or  upon 
proof  that  he  deposited  county  funds  therein  after  the  depository 
bond  had  been  approved  by  the  county  board?  If  that  question  is 
answered  in  the  affirmative,  it  must  also  be  held  that,  had  the 
county  attorney,  register  of  deeds,  or  any  clerk  of  either,  owned 
a  share  of  stock  in  the  First  National  Bank,  such  official  or 
clerk  would  also  be  guilty  of  a  gross  misdemeanor,  and  the  bank 
would  not  be  a  de  jtire  or  lawful  depository*  And  application  of 
the  statute  in  this  manner  would  lead  to  results  which  no  sane 
legislator  could  have  intended.   It  seems  to  us  that,  if  none 
of  the  persons  who  took  any  part  either  in  the  designation  of 
this  bank  as  a  depository  or  In  the  approval  of  Its  depository 
bond  owned  any  share  of  the  bank's  stock,  or  had  any  voice  in  its 
management,  the  bank  became  a  legal  or  de  jure  depository,  and  in 
such  case  the  treasurer  and  the  sureties  on  his  official  oond  are 
exempted  from  liability  for  county  funds  therein  deposited  and 
lost  because  of  the  bank's  Insolvency." 

I  am,  therefore,  constrained  to  hold  that  unless  an  officer 
of  the  City  is  In  someway  responsible  for  the  contract,  that  he  does 
not  come  w  thin  the  prohibition  of  Section  222.  This  conclusion  must 
be  particularly  true  as  applied  to  our  local  government,  for  when  we 
take  Into  consideration  the  vast  number  of  officials  who  function  in 
our  government,  we  must  realize  that  their  respective  influences  are  as 
far  removed  from  most  contracts,  as  the  influence  of  any  private  cit- 
izen. To  illustrate  -  the  president  of  the  Park  Commission  may  have 
an  interest  in  a  bank,  his  bank  may  be  a  depositary  of  municipal  funds, 
the  depositary  selected  by  officials  that  he  does  not  know,  and  in  no 
way  connected  with  the  department,  A  member  of  the  Art  Commission  may 
be  interested  in  a  cement  plant.   Is  his  plant  compelled  to  refrain 
from  furnishing  cement  to  the  City  which  sight  oe  needed  by  its  Public 
Utilities  Department  or  by  the  Department  of  Public  'Vorks?  We  think 
not.   If  the  Director  of  County  Welfare  had  an  interest  in  a  stationery 
shop,  is  that  shop  precluded  from  contracting  with  the  City?  We  believe 
that  such  was  not  the  Intention  of  the  Charter  framers,  and  we  so  hold. 

It  must  be  noted,  also,  that  not  only  officials,  but  also 
employees  come  within  the  Charter  prohibition.  Words  are  not  necessary 
to  show  the  absurdities  which  must  govern  purchases  and  contracts  If  we 
are  to  apply  the  strict  letter  to  the  section. 

However,  it  may  be  well  to  distinguish  between  the  official 
who  has  nothing  whatever  to  do  with  the  awarding,  or  entering  into  a 
contract,  and  one  who  may  be  only  Indirectly  connected  with  the  trans- 
action -  I  will  illustrate.  Undoubtedly,  officials  who  make  or  approve 
or  recommend  appropriations  for  purchases  or  for  contractual  services 
must  be  free  from  Interest  -  and  I  will  go  to  the  extent  that  no  official 
should  have  any  interest  in  any  contract  or  purchase  which  concerns  his 


taoq«6    ■?' 


:•     9. 


bOM 


••< 


-fi     «»>jS'i 


■  • .    '       v ;  ft 


Page  6- 

own  department,  irrespective  of  how  that  purchase  is  made  or  by  whom 
the  contract  is  entered  Into,  but  as  I  have  said,  further  than  this 
I  cannot  go,  and  you  are  advised  that  In  my  opinion  the  purchase  with 
Wobber  and  Company  is  legal. 

You  are  advised  accordingly. 

Sincerely  yours, 


JIT*  ATTOR  "r. 


Controller 
City  Hall 

cc  to  Purchaser 
City  Kail 

cc  to  Wobber,  Inc, 


No.  1. 
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SUBJECT i     Dan  -  Payment  of     oat  of    removal  of 
Turntable  of  i<iarket  street  I  Railway 
Company  at  iiay  and  Taylor     tracts. 

Dear  airs : 

I  am  in  receipt  of  a  letter  from  the  Clerk  of  the  -oard 
of  supervisors  asking  as  to  the  responsibility  of  the  city  for  the 
cost  of  removing  a  turntable  belonging  to  the  Market  street  jiilway 
Company  and  maintained  in  the  roadway  of  the  street  at  .ay  and 
Taylor  streets,  and  if  an  appropriation  made  for  the  purpose  of  de- 
fraying the  cost  of  the  removal  of  aaid  turntable  is  legal  whan 
said  removal  la  necessitated  by  reason  of  the  widening  of  a treats 
In  the  vicinity  thereof. 

Oregon 

It  would  appear  from  your  communication,  and  a  copy  of 
supplemental  appropriation  ordinance  Ho.  9.051334,  that  the  request- 
ed appropriation  waa  asked  for  the  purpose  of  defraying  the  cost 
of  the  city  of  removing  the  above  mentioned  turntable. 

It  appears  to  me  that  this  cost  is  an  obligation  of  the 
Market  street  Halleay  Company,  for  the  reason  that  when  it  acquired 
permission  to  use  tlie  streets  in  question  for  the  maintenance  of 
this  turntable,  said  permission  was  granted  subject  to  the  rights 
of  the  city  to  make  necessary  Improvements  to  the  streets  whenever 
and  wherever  the  public  interest  demands.  Such  being  the  ease, 
the  obligation  to  remove  the  turntable  rests  on  the  Market  street 
railway  Company  and  not  upon  the  city.  The  general  rule  is  well 
stated  by  Judge  ilcQuillin  in  his  work  on  Municipal  Corporations, 
Section  1806  (2d  od.J,  the  teat  reading  as  follows j 

"The  grantee  of  a  franchise  to  use  the streets 
takes  it  subject  to  the  right  of  the  municipality 
to  make  public  in  .rovements  whenever  and  wherever  the 
public  Interest  demands,  and  if  the  improvement  causes 
injury  to  the  company,  as  by  requiring  It  to  relay  or 
change  the  location  of  its  pipes,  tracks,  or  poles,  or 
otherwise,  tlie  grantee  of  the  franchise  cannot  recover 
damages  from  a  municipality  because  thereof" • 

The  District  Court  of  Appeal  in  our  own  state  has  also 
spoken  upon  the  subject. 

Seet    MERCED  FALLS  OAS  ft  ELHC .  CO.  V*  TURNER, 
2  Cal«  App.  720. 


, 


taM  «d*  of  yrfyW  ■  **o 

h.  j   J  »m?r.    ml*    io    MrtMl  'I    t  J*^H 


i»  el 


■  >*   «0l    0  *li«    |y 


« 


■ 

' .■■•*  - 


I    '«     ;0VC**6««V»   Lit.-.    MMMil   I  I  -»■  «'  - 


OflM   M. 


..  viatffc  am    ■  v  *  ..  V.  Jvi< 


In  this  caae  the  city  of  Merced  ordered  certain  electric 
light  poles  which  had  been  maintained  in  the  streets  of  the  city 
for  a  period  of  more  than  ten  years  to  be  removed,  to  the  end  that 
certain  ii iproveraents  night  be  made  in  the  streets*  in  disposing 
of  the  matter,  the  court  said: 

"The  olty  authorities  will  not  be  allowed  to 
enforce  regulations  which  are  tantamount  to  a  denial  of 
appellant ? s  right  to  use  the  streets,  or  are  arbitrary, 
capricious,  unreasonable,  or  prohibitory  in  their  nature 
or  effect*  I3ut  the  constitution,  in  providing  for  the 
exercise  and  enjoyment  of  the  franchise  owned  by  appell- 
ant, did  not  grant  an  absolute,  indefeasible  right  or 
easement  in  the  particular  spots  of  earth  where  its 
poles  were  planted  originally,  nor  does  the  grant  con- 
tain a  hint  that  the  superintendent  of  streets,  or  other 
officer  in  control  thereof,  exhausted  his  jurisdiction 
or  power  to  direct  or  control  the  use  of  the  streets 
by  appellant,  when  the  poles  were  located  in  the  first 
instance*  True,  the  section  provides  for  general  regu- 
lations for  'damages  and  indemnity  for  damages,*  but 
this  is  clearly  for  the  protection  of  the  city  and 
therefore  such  regulations,  or  the  absence  of  them, 
cannot  liciit  or  annul  the  general  power  granted  to  the 
municipality,  to  direct  and  control  the  manner  in  which 
the  streets  shall  be  used,  and  the  franchise  exercised* 
Courts  will  not  hesitate  to  stay  the  arm  of  municipal 
power  when  any  attempt  to  curtail  or  deny  the  constitu- 
tional right  Is  made  manifest  or  a  clear  abu~  -  of  dis- 
cretion is  shown*  out  they  will  as  unhesitatingly  frown 
upon  the  doctrine  that  the  constitutional  provision  in 
question  must  be  construed  as  an  abdication  or  denial 
of  power  on  the  part  of  cities  to  widen,  straighten, 
beautify  and  improve  streets  and  sidewalks,  and  to  com- 
pel property  owners  of  every  class  and  kind  to  conform 
to  all  reasonable  regulations  redounding  to  the  general 
good*  It  is  therefore  incumbent  upon  litigants  seeking 
to  restrain  the  exercise  of  municipal  power  in  this 
behalf  to  show  by  their  pleadings  that  the  regulation 
in  question  is  an  unnecessary  and  unreasonable  exercise 
of  the  discretion  reposed  in  the  municipal  authorities* ■ 
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m  m;  ;i  .v.  .otte,  93  Fed.  11, 

the  district  ourt  of  the  estern  i strict  of  Michigan  said: 

"it  la  also  oaid  that  the   action  of  the  ooraraon 
council  deprives  the  cai.lalnant  of  Its  property  without 
due  process  of  law*  Zblfl  assumes  tlu;t  the  complainant 
lias  a  vested  rl^ht  to  occupy  this  particular  street.   Ait 

is  osltlon  la  untenable.  The  city  was  required,  when 
it  admitted  the  complainant  to  its  streets,  to  consider 
the  rrubllc  Interests,  in  defining  in  what  particular  streets 
the  lines  night  be  located.  The  then  existing  conditions 
night  have  made  it  proper  that  this  street  should  be  so 
used.   *ut  tne  construction  of  buildings  on  the  street, 
and  the  multiplication  of  wires,  /my  have  rendered  it 
now  imprudent  that  they  should  remain.    ■  suae  duty  of 
provident  supervision  on  the  part  of  the  city  continues 
to  rest  -upon  it.  If  there  was  any  vested  right  in  the 
privilege  which  was  accorded  by  the  city  to  construct 
and  maintain  telephone  lines  in  the  streets.  It  Is  a 
jr  Ivilege  which  must  continue  in  subordination  to  the 
strictly  legislative  action  of  the  city  which  It  exercises 
in  respect  to  the  natters  delegated  to  it  by  the  legisla- 
ture for  the  public  we If are •* 

The  more  recent  decision  of  the  Appellate  ourts  of  the  var- 
ious states  voice  the  same  principle*.  £ee  v. 
LOh'O  I:Vh.      .  CO.,  239  V.   .   upp.  543,  where  the  court  3ald: 

"It  is  well  settled  that  at  comrion  law  a  public 
utility  corporation  is  obliged  to  make  3uch  changes  In 
its  structures  in  the  public  highways  as  nay  be  required 
by  the  public  authorities  to  conform  to  any  highway  ia- 
?r  overrent  under  taken  by  them." 

In  view  of  the  foregoing,  I  am  of  the  opinion  that  the  cost 
of  moving  the  turntable  in  question  rest3  upon  the  iarket  street 
Hallway  (  ompany,  and  that  the  requested  appropriation  should  not  be 
made.  You  are  so  advised* 

Yours  very  truly. 


rinanee  Committee  1  1'H  A'PMWW 

Board  of  >upervi3ors 

t'opy  to:  lreotor  of  Public 
#1 
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December  I    ,  U. 

:      aid  Age  -     o  Lien 

an  i>roporty  to  wuioh  liela     * 
Lty  holds  legal  title* 

Hmtlernem 

I  have  your  request  of  accruer  7th  for  cm  opinion  regard* 
ihe  placing  of  a  lien  upon  eerti      crty  in  Contra  Costa 
County  described  as  follows: 

"Lota  19,  20,  21.  arbor  center* 

Valuation  of  ftaal  Estate  -  §450*00. 

85  -  look  33,  alia  Harbor  center.   Valuation  of 

Be         -   .0*00.  Ho   liaprovessonta* 

Lots  11  &  12  -  iarbor  Center-   Valua- 

tion of  Peai  -state  -  25G«oO*   No  JLnprovei  «*nts*n 

Um  facta  presented  in  your  letter  there  appears  to 
be  seme  question  as  to  the  status  of  the  property.   There  are  some 
facts  h  eh  indicate  cant  for  1  i  irity 

aid,  thou;h  holding  a  legal  title  to  the  property, 
trustee  for  a  Miss         ■   r.    8m   applicant,   .       .  olty, 
has  borrowed  faoney  against  the  property     as  entered  into  liti- 
gation regard:.      loans. 

In  one  case  -   .      ,  ;iolty  V3.  Merest*  til;      ng 
ft  Loan  Gastpany  and  the  Aiierlaan  i'rust  Company,  both  Miss  ^ilbur 
and  ftp*  olty  in  depositions  afilnaed  that  she  was  liis  agent  hold- 
ing a  general  and  also  a  specific  power  oi   attorney  fro 
however,  in  a  Municipal  Court  actio::,  no.  applicant 

filed  a  suit  against  Mi as  Wilbur  to  reoov<      ,  at 

and  Mr.  nolty  won  the  suit  by  default.   He  transr        Interest 
in  the  action  to  his  attorney  wo  caused  fee  ha  e  issued  a  V,rit  of 
Attachment  against  the  pz.'oi^erty  in  question* 

There  is  furthor  hearsay  evidence  to  t:>e   efi'oct  I 
,  olty  is  holding  tiie  property  a:  _.   ox&i 

there  does  not  appear  to  be  any  written  declaration  of  trust. 

You  ask  to  be  advised  whether  it  would  be  rear.o  able  to 
assume  tiiat  Ms*  ilolty  is  not  the  legal  owner  of  Mm  property  and 
whether  your  office  should  place  a  lien  against  the  property* 
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The  Old  Age  Security  Act,  in  effect  as  of  Sopteriber  15, 
1935,  and  reported  on  pa^e  1767  of  the  1933  Statutes,  provides 
that  a  lien  shall  be  placed  upon  property  not  exempt  fron  execution 
belonging  to  recipients  of  aid. 

Sections  2215  et  seq  of  the  i  ivil  Code  provide  that  any 
one  balding  the  legal  title  for  the  benefit  of  another  shall  be 
considered  as  trustee  for*  a  beneficiary.       In  the  instant  case, 
should  Mr.   Ilolty  be  holding  the  legal  title  for  the  benefit  of 
Miss  Wilbur  aho  could,  no  doubt,  by  proper  legal  action,  have  the 
title  trar:3f erred  to  her  name. 

Seei     UmiC&UA  v.  ,161  Cal. 

itco^a  indicate  that  Mr.  Holty  is  the  legal  owner  of 
the  property  and  any  inforsaatio;  to  the  oa  trary  is  merely  hearsay. 
In  order  to  have  tlie  proper  protection  gainst  an;  ts  advanced 

the  usual  lien  should  be  placed  against  any  property  ill  nil  t  iw  in  the 
rum.*  of  tue  apx^licant.       Xheefore,  it  is  ay  opinion  that  a  lien 
should  be  placed  against  the  property  in  question. 

Sho did  it  develop  at  sorae  future  tl:m,  t!  proper 

legal  proceedings,  that  Mr.   Ilolty  Is  not  In  fact  the  legal  owner  of 
the  property  the  rights  of  the  respective  parties  wo  ietermined 

by  the  Co  rt. 

In  ttst  case  of  Holty  vs.  Mercantile  Build  an 

Company  and  the  ^orlcan  Trust  Coiapany,  Miss  Wilbur  i  .     olty, 

in  their  depositions,   cla.-     that  she  was  his  agent.       This  is  in 
direct  conflict  with  the  other  information  obtained  and  is  the 
only  evidence, under  oath, available.       You  are  therefore  advised  that 
a  lien  should  be  placed  against  the  property  standing  In  the  name  of 
the  claimant  and  located  in  Contra  Co3ta  Co    vty. 

Yours  very  truly, 

To  tbt  • 

County  Velfare  Department. 
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December  10,  1036* 

SUBJECT*  In  re  Title  and  Aitlea  of 
Charles   .  .ollenberg, 
irector  of  Inatltutiona* 

Gentlemen  s 

I  have  before  toe  your  request  relative  to  the  necessity  of 
your  Commission  changing  the  classification  of  Char  lea  M«  «.  ollenberg, 
^superintendent  of  Laguna  ;ionda  Home  by  reaaon  of  the  fact  that  add- 
itional dutioa  have  been  given  to  him  under  authority  of  the  Chief 
Administrative  Officer  and  upon  the  recommendation  of  the  irector 
of  Public  Health.   1"  understand  these  duties  are  In  the  nature  of 
general  supervisory  control  over  the  various  public  health  insti- 
tutiona  under  the  jurisdiction  of  the  ^epartE»nt  of  public  Health, 
and  that  no  additional  compensation  lias  been  allowed  Ur«  \  ollenberg 
by  reaaon  of  tliese  additional  duties* 

OPTION 

It  appears  from  the  record  before  iae  that  at  the  tir®  of 
the  effective  date  of  the  new  charter  NN  '«« ollenberg  waa  holding  the 
position  of  ouperintendent  of  the  Laguna  Honda  Home,  a  department 
under  the  department  of  public  Health  of  the  City  of  San  iranclsco; 
that  subsequent  to  the  effective  date  of  the  new  charter,  the  Chief 
Administrative  Officer,  upon  the  recommendation  of  the  ..irector  of 
Public  Health,  saw  fit,under  the  provisions  of  Section  20  of  the 
charter,  to  re-distribute  certain  duties  which  would  poeslbly  fall 
upon  the  director  of  Public  Health.  In  the  re-distribution  of  these 
dutiea  there  was  conferred  upon  the  Superintendent  of  the  Laguna 
Honda  Home  the  additional  dutiea  of  generally  supervising  all  of  the 
institutions  under  the  jurisdiction  of  the  epartment  of  Public 
eulth.   It  would  appear  to  me  that  this  waa  merely  the  exercise  of 
the  authority  vested  in  the  Chief  Administrative  officer  by  Section 
20  of  tiio  charter.  This  authority  is  found  in  the  last  paragraph 
of  the  section,  which  reads  as  follows: 

'■The  mayor,  the  chief  administrative  officer, 
or  the  board  or  commission  concerned,  on  the  reoommenda* 
tion  of  any  department  head,  or  on  his  or  its  own  motion, 
may  combine  or  amy  transfer  and  redistribute  among  de- 
partments or  offices  under  his  or  its  authority,  re- 
spectively, any  fu  ction  or  duty  assigned  to  or  continued 
by  this  charter  in  any  department. M 

In  view  of  the  fact  that  no  additional  compensation  has  been 
allowed  Mr.  ollenberg,  it  appears  to  :x>  that  lie  is  still  the  super- 
intendent of  the  Laguna  Honda  Home,  and  the  Chief  Administrative  Officer, 
upon  the  recommendation  of  the  -irector  of  Public  Health,  might  at 


. 
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any  tine  withdraw  from  him  the  authority  to  act  as  director  of  Insti- 
tutions and  confer  that  authority  ujion  any  other  offioer  In  the  iJe- 
partment  of  i  ublic  Health. 

In  view  of  these  conditions,  It  aeeias  to  me  that  there  Is 
no  necessity  for  reclassifying  fir.  v.ollenberg's  position  or  giving  It 
any  other  title*  He  Is  practically  in  the  same  position  as  a  member 
of  the  ollce  -"apartment  who  night  be  given  the  position  of  chief 
clerk  or  property  clerk  in  that  department,  which  nosltions  carry 
with  then  additional  duties  without  any  change  in  the  rank  from  which 
he  was  appointed  and  which  duties  would  be  performed  only  as  Ion,-  as 
be  occupied  the  advanced  position. 

i'rue,  under  the  authority  of  the  Chief  Administrative  Officer 
and  upon  the  recommendation  of  the  irector  of  public  health,  itr* 
..ollenberg  does  perform  additional  duties,  but  they  are  not  incident 
to  his  office  as  Superintendent  of  the  Laguna  Honda  Home  and  whenever, 
at  the  will  of  the  Chief  Administrative  Offioer  and  the  Irector  of 
Public  Health,  the  performance  of  these  duties  are  taken  from  him 
he  still  remains  the  Superintendent  of  the  Lacuna  Honda  Home.  In 
other  words,  his  present  title  is  practically  only  a  brevet  title, 
which  title  carries  with  it  certain  additional  temporary  duties  which 
should  not  be  combined  with  the  position  which  he  occupies  under  the 
civil  service  regulations  of  your  commission,  for  the  reason  that  the 
next  person  who  may  occupy  the  position  of  Superintendent  of  the  Laguna 
Honda  Home  may  not  be  vested  with  the  authority  to  act  as  -irector  of 
Institutions* 

In  regard  to       ienberg's  authority,  I  can  only  state 
that  tliat  will  be  determined  practically  by  the  Chief  Administrative 
Officer  and  the  Director  of  public  Health,  and  a  oommu.  ilcation  from 
the  Chief  administrative  offioer  concurred  in  by  the  director  of 
Public  Hoalth  giving  to  Mr.  V.  ollenberg  the  right  to  iaake  requests  for 
certification,  giving  notice  of  appointment  and  making  requests  for 
sick  leave  or  for  leaves  of  absence  and  to  deal  generally  with  the 
officers  of  the  institutions  and  their  personnel  over  which  he  has 
control, should  be  recognised  by  your  Commission. 

In  view  of  the  foregoing,  you  are  advised  that  I  believe 
that  there  is  no  necessity  at  this  ti-te  in  revising  either  the 
title  or  the  scope  of  *fl%  v.oiienberg's  position* 

Your 8  very  truly, 


civil  service  commission  egg  AWoflMHT 

city  Hall 
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